3930 Howard Hughes Parkway, Suite 400
Las Vegas, Nevada 89169
NOTICE OF ANNUAL MEETING OF STOCKHOLDERS TO BE HELD ON JULY 30, 2015
Dear Stockholder:
We cordially invite you to Remark Media, Inc.’s (“we,” “our,” or “us”) 2015 annual meeting of stockholders (the “Annual
Meeting”), which will be held on July 30, 2015 at 10:00 a.m. local time at our offices located at 3930 Howard Hughes
Parkway, Suite 400, Las Vegas, Nevada 89169. We have scheduled the Annual Meeting to:
1.

elect five directors to serve until the 2016 annual meeting of stockholders and until their successors are duly elected
and qualify;

2.

ratify the appointment of Cherry Bekaert LLP as our independent registered public accounting firm for the fiscal year
ending December 31, 2015;

3.

approve an amendment to our Amended and Restated Certificate of Incorporation designed to protect the tax benefits
of our net operating loss carryforwards;

4.

approve our Tax Benefit Preservation Plan (a shareholder rights plan) designed to protect the tax benefits of our net
operating loss carryforwards; and

5.

transact such other business as may properly come before the Annual Meeting or any adjournment or postponement
thereof.

The accompanying proxy statement sets forth additional information regarding the Annual Meeting, and provides you with
detailed information regarding the business to be considered at the Annual Meeting. We encourage you to read the proxy
statement carefully and in its entirety.
Only persons or entities holding shares of our common stock, $0.001 par value per share (the “Common Stock”), at the
close of business on June 2, 2015, the record date for the Annual Meeting, will receive notice of the Annual Meeting and be
entitled to vote during the Annual Meeting or any adjournments or postponements thereof.
YOUR VOTE IS VERY IMPORTANT. Regardless of whether you plan to attend the Annual Meeting, we ask that you
promptly sign, date and return the enclosed proxy card or voting instruction card in the envelope provided, or submit your
proxy via telephone or the Internet (if those options are available to you) in accordance with the instructions on the enclosed
proxy card or voting instruction card.
By order of the Board of Directors,

Kai-Shing Tao
Chairman and Chief Executive Officer
This Notice of Annual Meeting of Stockholders, proxy statement and form of proxy are first being mailed to stockholders
on or about July 2, 2015.
Important Notice Regarding the Availability of Proxy Materials for the Remark Media, Inc. 2015 Annual Meeting of
Stockholders to be Held on July 30, 2015
In addition to the printed materials noted above, we have made the Notice of Annual Meeting of Stockholders, the proxy
statement and our Annual Report on Form 10-K for the year ended December 31, 2014 available on the Internet at
www.remarkmedia.com/proxy-and-annual-meeting.
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PROXY STATEMENT
Remark Media, Inc., a Delaware corporation (“Remark,” “we,” “us” or “our”), furnishes this proxy statement (the “Proxy
Statement”) in connection with the solicitation of proxies by our board of directors (the “Board” or “Board of Directors”) for
use at our 2015 Annual Meeting of Stockholders (the “Annual Meeting”) which will be held on July 30, 2015 at 10:00 a.m.
local time at our offices located at 3930 Howard Hughes Parkway, Suite 400, Las Vegas, Nevada 89169. We mailed the proxy
solicitation materials (the “Proxy Materials”); which include the Proxy Statement, our Annual Report on Form 10-K for the
year ended December 31, 2014 (the “2014 Form 10-K”), and form of proxy; to persons or entities holding shares of our
common stock, $0.001 par value per share (the “Common Stock”), at the close of business on the record date, June 2, 2015.
The Proxy Materials contain instructions on how to vote. References in the Proxy Statement to the Annual Meeting also refer
to any adjournments, postponements or changes in location of the meeting, to the extent applicable.
INFORMATION ABOUT THE PROXY MATERIALS AND THE ANNUAL MEETING
Why did I receive the Proxy Statement?
The Board is soliciting your proxy to vote at the Annual Meeting because you were a stockholder at the close of business
on June 2, 2015, the record date, and are entitled to vote at the Annual Meeting.
The Proxy Statement summarizes the information you need to know to vote at the Annual Meeting. You do not need to
attend the Annual Meeting to vote your shares.
What information is contained in the Proxy Statement?
The Proxy Statement provides information regarding the proposals being submitted for approval at the Annual Meeting,
the voting process, the Board and its committees, the compensation of directors and certain executive officers, and certain other
required information.
What should I do if I receive more than one set of voting materials?
You may receive more than one set of voting materials, including multiple copies of the Proxy Statement and multiple
proxy cards or voting instruction cards. For example, if you hold your shares in more than one brokerage account, you may
receive a separate voting instruction card for each brokerage account in which you hold shares. If you are a stockholder of
record and your shares are registered in more than one name, you will receive more than one proxy card. Please complete,
sign, date and return each proxy card and voting instruction card that you receive.
How may I obtain an additional set of proxy materials?
All stockholders may write to us at the following address to request an additional copy of these materials:
Remark Media, Inc.
3930 Howard Hughes Parkway, Suite 400
Las Vegas, Nevada 89169
Attention: Corporate Secretary
What is the difference between holding shares as a stockholder of record and as a beneficial owner?
If you own shares of Common Stock registered directly in your name with our transfer agent, Computershare, you are
considered the “stockholder of record” with respect to such Common Stock. If you are a stockholder of record, we sent the
Proxy Materials directly to you.
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If you own shares of Common Stock held in a stock brokerage account or by a bank or other nominee, such Common
Stock is held in “street name,” and you are considered the “beneficial owner” of such Common Stock. Your broker, bank or
other nominee, which is considered the stockholder of record with respect to those shares, forwarded the Proxy Materials to
you. As the beneficial owner, you have the right to direct your broker, bank or other nominee regarding how to vote your
shares by using the voting instructions included in the mailing, or by following their instructions for voting via telephone or the
Internet. Since a beneficial owner is not the stockholder of record, you may not vote beneficially owned shares in person at the
Annual Meeting unless you obtain a “legal proxy” from the broker, bank or other nominee that holds your shares, giving you
the right to vote the shares at the Annual Meeting.
What am I voting on at the Annual Meeting?
You are voting on the following proposals to:
•

elect five directors to serve until the 2016 annual meeting of stockholders and until their successors are duly elected
and qualify;

•

ratify the appointment of Cherry Bekaert LLP (“Cherry Bekaert”) as our independent registered public accounting
firm for the fiscal year ending December 31, 2015;

•

approve an amendment to our Amended and Restated Certificate of Incorporation designed to protect the tax benefits
of our net operating loss carryforwards (the “Protective Amendment Proposal”);

•

approve our Tax Benefit Preservation Plan (a shareholder rights plan) designed to protect the tax benefits of our net
operating loss carryforwards (the “Rights Plan Proposal”); and

•

transact such other business as may properly come before the Annual Meeting or any adjournment or postponement
thereof.

The Board recommends a vote “FOR” the election of each of its nominees to the Board, “FOR” the ratification of the
appointment of Cherry Bekaert as our independent registered public accounting firm for the fiscal year ending December 31,
2015, “FOR” the approval of the Protective Amendment Proposal and “FOR” the approval of the Rights Plan Proposal.
How do I vote?
With your proxy card or voting instruction card. Following the instructions on the proxy card or voting instruction
card, you may complete, sign and date the card and return it in the prepaid envelope.
Via telephone or Internet. If you are a stockholder of record, you may vote by telephone or via the Internet using the
instructions in the enclosed proxy card. If you own shares held in street name, you will receive voting instructions from your
bank, broker or other nominee and may vote by telephone or on the Internet if they offer that alternative.
In Person at the Annual Meeting. All stockholders may vote in person at the Annual Meeting. You may also be
represented by another person at the Annual Meeting by executing a proper proxy designating that person. If you own shares
held in street name, you must obtain a legal proxy from your broker, bank or other nominee and present it to the inspector of
election with your ballot when you vote at the Annual Meeting. Even if you plan to attend the Annual Meeting, we recommend
that you also submit your proxy card or voting instruction card as described herein so your vote will be counted if you later
decide not to attend the Annual Meeting.
If I beneficially own Common Stock, can my broker, bank or other nominee vote my shares without my instructions?
If you do not give instructions to your broker, bank or other nominee, they can still vote your shares with respect to certain
“discretionary” items, but they cannot vote your shares with respect to certain “non-discretionary” items. The proposal to ratify
the appointment of Cherry Bekaert as our independent registered public accounting firm for the fiscal year ending December
31, 2015 is considered to be a discretionary item, while the election of directors and other proposals are “non-discretionary”
items. Regarding non-discretionary items, the number of shares for which you do not provide instructions to your brokerage
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firm regarding how to vote will be counted as “broker non-votes.” Broker non-votes are shares which are held in street name
by a broker, bank or other nominee which indicates on its proxy that it does not have or did not exercise discretionary authority
to vote on a particular matter. In tabulating the voting results, shares that constitute broker non-votes will have the same effect
as a vote “AGAINST” the Protective Amendment Proposal, but will have no effect on the outcome of the other proposals,
assuming that a quorum is present.
Please provide voting instructions to your broker, bank or other nominee regarding all proposals so that your vote can be
counted.
What can I do if I change my mind after I vote my shares?
If you are a stockholder of record, you may revoke your proxy at any time before it is voted at the Annual Meeting by:
•

sending written notice of revocation to our Corporate Secretary;

•

submitting a new, proper proxy dated later than the date of the revoked proxy; or

•

attending the Annual Meeting and voting in person.

If you beneficially own shares held in street name, you may submit new voting instructions by contacting your broker,
bank or other nominee. You may also vote in person at the Annual Meeting if you obtain a legal proxy as described in the
answer to the previous question. Attendance at the Annual Meeting will not, by itself, revoke a proxy.
What if I return a signed proxy card, but do not vote for some of the matters listed on the proxy card?
If you return a signed proxy card without indicating your vote, your shares will be voted in accordance with the Board’s
recommendations as follows: “FOR” the election of each of its nominees to the Board, “FOR” the ratification of the
appointment of Cherry Bekaert as our independent registered public accounting firm for the fiscal year ending December 31,
2015, “FOR” the Protective Amendment Proposal and “FOR” the Rights Plan Proposal.
What are the voting requirements with respect to each of the proposals?
In the election of directors, each director receiving an affirmative (“FOR”) plurality of the votes cast will be elected. You
may withhold votes from any or all nominees. Broker non-votes will not affect the outcome of the election of directors.
The ratification of the appointment of Cherry Bekaert as our independent registered public accounting firm for the fiscal
year ending December 31, 2015 requires the affirmative (“FOR”) vote of a majority of the votes cast on the
matter. Abstentions and broker non-votes will not affect the outcome of this proposal.
The approval of the Protective Amendment Proposal requires the affirmative (“FOR”) vote of at least a majority of the
outstanding shares of Common Stock entitled to vote at the Annual Meeting. Abstentions and broker non-votes will have the
same effect as votes “AGAINST” this proposal.
The approval of the Rights Plan Proposal requires the affirmative (“FOR”) vote of the majority of the votes cast on the
matter. Abstentions and broker non-votes will not affect the outcome of this proposal.
How many votes do I have?
You are entitled to one vote for each share of Common Stock that you hold. As of June 2, 2015, the record date, there were
13,951,602 shares of Common Stock outstanding.
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Is cumulative voting permitted for the election of directors?
We do not use cumulative voting for the election of directors.
What happens if a nominee for director does not stand for election?
If for any reason any nominee does not stand for election, any proxies we receive will be voted in favor of the remaining
nominees and may be voted for a substitute nominee in place of the nominee who does not stand. We have no reason to expect
that any of the nominees will not stand for election.
What happens if additional matters are presented at the Annual Meeting?
Other than the four items of business described in the Proxy Statement, we are not aware of any other business to be acted
upon at the Annual Meeting. If you grant a proxy, the persons named as proxy holders, Kai-Shing Tao and Douglas M. Osrow,
will have the discretion to vote your shares on any additional matters properly presented for a vote at the Annual Meeting.
How many shares must be present or represented to conduct business at the Annual Meeting?
A quorum will be present if at least a majority of the outstanding shares of our Common Stock entitled to vote, totaling
6,975,802 shares, is represented at the Annual Meeting, either in person or by proxy.
Both abstentions and broker non-votes (described above) are counted for the purpose of determining the presence of a
quorum.
How can I attend the Annual Meeting?
You may attend the Annual Meeting only if you were a stockholder as of the close of business on June 2, 2015, the record
date, or if you hold a valid proxy for the Annual Meeting. You should be prepared to present photo identification for
admittance. If you are a stockholder of record, your name will be verified against the list of stockholders of record on the
record date prior to your admission to the Annual Meeting. If you are not a stockholder of record, but hold shares through a
broker, bank or other nominee (i.e., in street name), you should provide proof of beneficial ownership on the record date, such
as your most recent account statement prior to June 2, 2015, a copy of the voting instruction card provided by your broker, bank
or other nominee, or other similar evidence of ownership. If you do not provide photo identification or comply with the other
procedures outlined above, you will not be admitted to the Annual Meeting.
The Annual Meeting will begin promptly on July 30, 2015, at 10:00 a.m. local time. You should allow adequate time for
check-in procedures.
What is the deadline for voting my shares?
If you hold shares as a stockholder of record, we must receive your vote by proxy before the polls close at the Annual
Meeting, except that proxies submitted via the Internet or telephone must be received by 1:00 a.m., Eastern Time, on July 30,
2015.
If you hold shares in street name, please follow the voting instructions provided by your broker, bank or other
nominee. You may vote these shares in person at the Annual Meeting only if at the Annual Meeting you provide a legal proxy
obtained from your broker, bank or other nominee.
Is my vote confidential?
Proxy instructions, ballots and voting tabulations that identify individual stockholders are handled in a manner that protects
your voting privacy. Your vote will not be disclosed either within Remark or to third parties, except: (1) as necessary to meet
applicable legal requirements; (2) to allow for the tabulation of votes and certification of the vote; and (3) to facilitate a
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successful proxy solicitation. Occasionally, stockholders provide written comments on their proxy card, which we then
forward to our management.
How are votes counted?
For the election of directors, you may vote “FOR” all or some of the nominees or your vote may be “WITHHELD” with
respect to one or more of the nominees. For the other items of business, you may vote “FOR,” “AGAINST” or
“ABSTAIN.” If you elect to “ABSTAIN,” the abstention will be counted for the purpose of establishing a quorum; however,
with regard to the outcome of voting, an abstention will have the same effect as a vote “AGAINST” the Protective Amendment
Proposal but will have no effect on the outcome of the other proposals.
Where can I find the voting results of the Annual Meeting?
We intend to announce preliminary voting results at the Annual Meeting and publish final voting results in a Current
Report on Form 8-K to be filed with the SEC within four business days after the Annual Meeting.
Who will bear the cost of soliciting votes for the Annual Meeting?
Remark is making this solicitation and will pay the entire cost of preparing, assembling, printing, mailing and distributing
these proxy materials and soliciting votes. In addition to the mailing of these proxy materials, the solicitation of proxies or
votes may be made in person, by telephone or by electronic communication by our directors, officers and employees, who will
not receive any additional compensation for such solicitation activities. Upon request, we will also reimburse brokerage houses
and other custodians, nominees and fiduciaries for forwarding proxy and solicitation materials to stockholders.
How can I obtain Remark corporate governance information?
The following information is available in print to any stockholder who requests it:
•

Amended and Restated Certificate of Incorporation of Remark, as amended (the “Certificate of Incorporation”)

•

Amended and Restated Bylaws of Remark, as amended (the “Bylaws”)

•

The charters of the following committees of the Board: the Audit Committee, the Nominating and Governance
Committee and the Compensation Committee

•

Code of Business Conduct and Ethics

•

Policy regarding stockholder communications with the Board

How may I obtain the 2014 Form 10-K and other financial information?
A copy of the 2014 Form 10-K is enclosed with the Proxy Statement. Stockholders may request another free copy of the
2014 Form 10-K and other financial information by contacting us at the address provided earlier in the answer to the question
How may I obtain an additional set of proxy materials? Alternatively, current and prospective investors can access the 2014
Form 10-K at www.remarkmedia.com/proxy-and-annual-meeting. We will also furnish any exhibit to the 2014 Form 10-K if
specifically requested. Our SEC filings are also available free of charge at the SEC’s website, www.sec.gov, and at the
Investors portion of our website, www.remarkmedia.com.
What if I have questions for Remark’s transfer agent?
Please contact our transfer agent at the telephone number or address listed below with any questions concerning stock
certificates, transfer of ownership or other matters pertaining to your stock account.
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Computershare
PO Box 30170
College Station, TX 77842
Overnight deliveries:
211 Quality Circle, Suite 210
College Station, TX, 77845
Toll free for US and Canada: 800-522-6645
Outside of US and Canada: 1 (201) 680 6578
Who can help answer my questions?
If you have any questions about the Annual Meeting or how to vote or revoke your proxy, please contact us at the address
provided earlier in the answer to the question How may I obtain an additional set of proxy materials?
PROPOSALS TO BE SUBMITTED FOR VOTING
Proposal 1: Election of Directors
There are five nominees for election to the Board at the Annual Meeting: Theodore P. Botts, Robert G. Goldstein, William
W. Grounds, Jason E. Strauss and Kai-Shing Tao. Each of the nominees currently serves as a director. Mr. Strauss, who was
elected to the Board on March 13, 2014, was recommended to the Nominating and Governance Committee by the Company’s
Chairman of the Board.
Each director is elected annually to serve until the next annual meeting of stockholders and until his or her successor is
duly elected and qualifies. Except where authority to vote for directors has been withheld, it is intended that the proxies
received pursuant to this solicitation will be voted “FOR” the nominees named below. If for any reason any nominee does not
stand for election, such proxies will be voted in favor of the remainder of those named and may be voted for substitute
nominees in place of those who do not stand. Management has no reason to expect that any of the nominees will not stand for
election. The election of directors will be determined by a plurality of the votes cast.
The following table and paragraphs set forth information regarding our executive officers and nominees for election to the
Board, including the business experience for the past five years (and, in some instances, for prior years) of each of our
executive officers and directors.
Name

Age

Position

Kai-Shing Tao

38

Chief Executive Officer and Chairman of the Board

Douglas M. Osrow

41

Chief Financial Officer

Theodore P. Botts

69

Director and Chairman of the Audit Committee

Robert G. Goldstein

59

Director and Chairman of the Compensation Committee

William W. Grounds

59

Director and Chairman of the Nominating and Governance Committee

Jason E. Strauss

41

Director

Executive Officers
Kai-Shing Tao has served as our Chief Executive Officer since December 2012, previously serving as Co-Chief Executive
Officer since October 2012, and as a member of our Board of Directors (the “Board”) since 2007 and Chairman of the Board
since October 2012. Mr. Tao also has served as Chairman and Chief Investment Officer of Pacific Star Capital Management,
L.P. (“Pacific Star Capital”), a private investment group, since January 2004. Prior to founding Pacific Star Capital, Mr. Tao
was a Partner at FALA Capital Group, a single-family investment office, where he headed the global liquid investments outside
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the operating companies. Mr. Tao has been a director of Paradise Entertainment Limited (SEHK: 1180), a Hong-Kong-StockExchange-traded company engaged in casino services and the development, supply and sales of electronic gaming systems,
since April 2014, and he has been a director of Genesis Today, a privately-held health food and supplements company, since
2005. Mr. Tao previously was a director of Playboy Enterprises, Inc. from May 2010 to March 2011. Mr. Tao also is a member
of the Real Estate Roundtable and U.S.-China and U.S.-Taiwan Business Council. Mr. Tao is a graduate of the New York
University Stern School of Business.
Douglas M. Osrow has served as our Chief Financial Officer since October 2013. Prior to joining Remark, Mr. Osrow
served as the Chief Financial Officer of Paragon Gaming Corporation, a North American gaming company and resort
developer, from July 2011 to October 2013. Previously, Mr. Osrow served as Vice President in the investment banking division
of Citadel Securities LLC, covering real estate, lodging, and gaming, from November 2010 to June 2011, and as a senior
analyst at Hawkeye Capital Management, LLC, overseeing buy-side investments and operations, from June 2008 to October
2010. Mr. Osrow began his career at Ziff Brothers Investments, LLC, a global family office, as assistant to the president. Mr.
Osrow earned an undergraduate degree from Northwestern University and an MBA from the Kellogg School of Management at
Northwestern University.
Non-Employee Directors
Theodore P. Botts has served as a member of our Board since 2007. Mr. Botts has been the President of Kensington Gate
Capital, LLC, a private corporate finance advisory firm, since April 2001. Previously, Mr. Botts served as Chief Financial
Officer of StereoVision Entertainment, Inc., a film entertainment company, from July 2007 until September 2008. Prior to
2000, Mr. Botts served in executive capacities at UBS Group and Goldman Sachs in London and New York. Mr. Botts also
served on the board of directors and as chairman of the audit committee of INTAC International, Inc. from 2002 until its merger
with a predecessor of Remark in 2006. Mr. Botts also served as a member of the Board of Trustees and head of development
for REACH Prep, a non-profit organization serving the educational needs of underprivileged African-American and Latino
children in Fairfield and Westchester counties, from 2003 to 2012. Mr. Botts graduated with highest honors from Williams
College and received an MBA from the New York University Stern School of Business.
Robert G. Goldstein has served as a member of our Board since May 2013. Mr. Goldstein has been the President of Global
Gaming Operations at Las Vegas Sands Corp. (NYSE: LVS) (“Las Vegas Sands”), an international casino and resort operating
company, since January 1, 2011. Mr. Goldstein oversees all entertainment, restaurant, and retail offerings for Las Vegas Sands,
both in Las Vegas and Asia. Mr. Goldstein has also been an Executive Vice President of Las Vegas Sands since July 2009. He
has been the President of The Venetian Resort-Hotel-Casino, a Division of Venetian Casino Resort LLC (a subsidiary of Las
Vegas Sands), since July 2009. He was a Vice President of The Venetian Resort-Hotel-Casino from January 1999 to July 1999
and has been the President and Chief Operating Officer of The Palazzo Casino Resort since December 2008. Mr. Goldstein
served as Senior Vice President of Las Vegas Sands from August 2004 to July 2009. Prior to joining Las Vegas Sands in 1995,
Mr. Goldstein spent 15 years developing casino-hotels in both the United States and the Caribbean. He served as a Director of
Western Liberty BanCorp. from October 2010 to March 2012. Mr. Goldstein received a Bachelor of Arts in History and
Political Science from the University of Pittsburgh in 1977 and a J.D. from Temple University School of Law in 1980.
William W. Grounds has served as a member of our Board since October 2013. Mr. Grounds has been the President and a
director of Infinity World Development Corp. (“Infinity World”), an affiliate of Dubai World, an investment company that
manages and supervises a portfolio of businesses and projects for the Dubai government, since April 2008. Previously, Mr.
Grounds held various senior executive positions, including with Investa Property Group Ltd. from April 2002 to May 2007 and
MFS Ltd. from June 2007 to March 2008, and other senior positions in the real estate investment and development
industry. Mr. Grounds currently serves as a director of MGM Resorts International (NYSE: MGM), a global hospitality
company, CityCenter Holdings, LLC, a 50/50 joint venture of Infinity World and MGM Resorts International, and Grand
Avenue LA, a mixed use development joint venture with The Related Companies.
Jason E. Strauss has served as a member of our Board since March 2014. Mr. Strauss is a founding partner of the Tao
Group, a global hospitality and lifestyle company, where he has served as its Managing Partner since 2003. Mr. Strauss also
co-founded Strategic Marketing Group, a lifestyle marketing, special events, consumer promotions, and public relations
company, where he has served as its Partner since 1997. Mr. Strauss is also a partner in a chain of Artichoke Basille’s
Pizzerias. Additionally, Mr. Strauss serves as Co-Chair of the Board of the Marty Hennessey Jr. Tennis Foundation, which
raises money for USTA-Nevada programs and scholarships. Mr. Strauss received a B.S. in Hospitality Management and Public
Relations from Boston University.
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Director Qualifications
The Board comprises a diverse group of leaders in their respective fields. Some of the current directors have senior
leadership experience at major domestic and international corporations. In these positions, they have gained experience in core
management skills, such as strategic and financial planning, public company financial reporting, compliance, risk management,
and leadership development. Some of our directors also have experience serving on boards of directors and board committees
of other public companies, and have an understanding of corporate governance practices and trends, which provides an
understanding of different business processes, challenges, and strategies. Other directors have experience as principals in
private investment and advisory firms, which brings financial expertise and unique perspectives to the Board. Our directors
also have other experience that makes them valuable members, such as experience managing technology companies or
developing and pursuing investment or business opportunities in international markets, which provides insight into strategic
and operational issues faced by Remark.
The Nominating and Governance Committee believes that the above-mentioned attributes, along with the leadership skills
and other experiences of the directors listed below, provide us with a diverse range of perspectives and judgment necessary to
guide our strategies and monitor their execution.
Kai-Shing Tao
•

Global financial industry and investment experience and extensive knowledge of Asian markets as Chief Investment
Officer of Pacific Star Capital and a member of the U.S.-China and U.S.-Taiwan Business Council.

•

Outside public company board experience as a former director of Playboy Enterprises, Inc.

Theodore P. Botts
•

Global financial advisory experience and extensive knowledge of the technology sector as President of Kensington
Gate Capital, LLC

•

Outside board experience as a director and chairman of the audit committee of INTAC International

•

Global financial industry experience as an executive at UBS Group and Goldman Sachs

Robert G. Goldstein
•

Senior executive officer experience as President of Global Gaming Operations at Las Vegas Sands, President of The
Venetian Resort-Hotel-Casino and President and Chief Operating Officer of The Palazzo Casino Resort

•

Global business experience and financial literacy in overseeing significant business operations in the United States,
Macao, and Singapore for Las Vegas Sands

William Grounds
•

Senior executive and board-level experience as President of Infinity World and a director of MGM Resorts
International

•

Global business experience in operational and governance roles for businesses and investments in many foreign
markets

Jason E. Strauss
•

Experience as a founder and senior executive of the Tao Group

•

Business experience in the international hospitality and lifestyle sectors
8

Family Relationships
There are no family relationships among our executive officers and directors.
Section 16(a) Beneficial Ownership Reporting Compliance
Under §16(a) of the Exchange Act, our directors, executive officers and holders of more than 10% of our Common Stock
must file initial reports of ownership and reports of changes in ownership with the SEC, and under SEC regulations, they must
furnish us with copies of all §16(a) forms filed. To our knowledge, based solely upon our review of the copies of the forms
furnished to us, we believe that our directors, executive officers and holders of more than 10% of our Common Stock complied
with all §16(a) filing requirements during 2014, except as noted below.
On February 18, 2015:
•

Mr. Tao filed a Statement of Changes in Beneficial Ownership of Securities on Form 4 covering one transaction that
occurred on December 31, 2014, and filed an amendment to a Statement of Changes in Beneficial Ownership of
Securities on Form 4 covering one transaction that occurred on November 21, 2014

•

Mr. Osrow filed an amendment to a Statement of Changes in Beneficial Ownership of Securities on Form 4 covering
one transaction that occurred on November 21, 2014

On December 30, 2014:
•

Mr. Osrow filed a Statement of Changes in Beneficial Ownership of Securities on Form 4 covering one transaction
that occurred on December 24, 2014

On April 30, 2014:
•

Mr. Strauss filed an Initial Statement of Beneficial Ownership of Securities on Form 3 in connection with his election
as a director on March 13, 2014, and he filed a Statement of Changes in Beneficial Ownership of Securities on Form 4
covering one transaction that occurred on March 13, 2014

•

Mr. Tao filed a Statement of Changes in Beneficial Ownership of Securities on Form 4 covering two transactions that
occurred on February 17, 2014 and one transaction that occurred on January 29, 2014

•

Mr. Osrow filed a Statement of Changes in Beneficial Ownership of Securities on Form 4 covering one transaction
that occurred on February 17, 2014

•

Mr. Grounds filed a Statement of Changes in Beneficial Ownership of Securities on Form 4 covering one transaction
that occurred on February 17, 2014

•

Mr. Goldstein filed a Statement of Changes in Beneficial Ownership of Securities on Form 4 covering one transaction
that occurred on February 17, 2014

•

Mr. Botts filed a Statement of Changes in Beneficial Ownership of Securities on Form 4 covering one transaction that
occurred on February 17, 2014

Certain Relationships and Related Transactions
Digipac, LLC
Our Chairman of the Board and Chief Executive Officer, Kai-Shing Tao, is the manager of and a member of Digipac, LLC
(“Digipac”), a company of which our Chief Financial Officer, Douglas Osrow, is also a member. On January 29, 2014,
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November 14, 2013, April 2, 2013 and November 23, 2012, we issued senior secured convertible promissory notes to Digipac
in exchange for cash equal to the principal amounts. The following table provides the primary details of the notes on the date
we issued them to Digipac (principal in thousands):
Original
Principal
Amount

Interest Rate in
Year One

Interest Rate
Thereafter

Conversion
Price per Share

Note issued in:
January 2014

$

3,500

6.67%

8.67% $

5.03

November 2013

2,500

6.67%

8.67%

3.75

April 2013

4,000

6.67%

8.67%

2.00

November 2012

1,800

6.67%

6.67%

1.30

Interest on the notes issued in January 2014 and November 2013 is payable quarterly, and all unpaid principal plus any
accrued but unpaid interest must be paid on the second anniversary of issuance. At any time, Digipac may elect to convert all
or any portion of the outstanding principal amount and accrued but unpaid interest under such notes into shares of our Common
Stock at the conversion prices noted in the table above. We may also elect to convert all or any portion of the outstanding
principal amount and accrued but unpaid interest under such notes into shares of our Common Stock at the applicable
conversion price if the volume-weighted average price of the Common Stock is equal to at least 150% of the applicable
conversion price for at least 30 of the 40 trading days immediately prior to the date of our election. Such notes also provide
that we and Digipac will negotiate and enter into a registration rights agreement providing Digipac with demand and piggyback
registration rights with respect to the shares of Common Stock underlying such notes. We filed a Registration Statement on
Form S-1 with the SEC, registering the resale of 1,420,497 shares of our Common Stock issuable upon conversion of the notes
issued in January 2014 and November 2013, which was declared effective on August 26, 2014. We may prepay all or a portion
of such notes at any time upon at least 15 days’ prior written notice to Digipac.
On November 12, 2013, Digipac converted the note we issued in April 2013 into 2,082,233 shares of our Common Stock,
a number of shares representing the original principal amount plus approximately $0.2 million of accrued but unpaid interest.
On the same day, Digipac converted the note we issued in November 2012 into 1,474,439 shares of our Common Stock, a
number of shares representing the original principal amount plus approximately $0.1 million of accrued but unpaid interest.
In connection with the issuance of the November 2012 Note, Remark and Digipac entered into a Security Agreement dated
as of November 23, 2012 (the “Security Agreement”) to secure our obligations under such note. The Security Agreement
provides that our obligations are secured by all of our assets, except for our equity interest in Sharecare, Inc. Remark and
Digipac subsequently entered into amendments to the Security Agreement in connection with our issuances of the April 2013
Note, the November 2013 Note and the January 2014 Note to include our obligations under such notes as obligations secured
by the Security Agreement.
On September 11, 2014, Digipac loaned us $0.35 million, which loan is evidenced by a demand note dated as of the same
date. The demand note bears interest at an annual rate of 5.25%, with all principal and interest due and payable within 10 days
after Digipac provides us with a written demand. If we do not pay the demand note in full by the end of the 10 day period, the
outstanding principal will bear interest at an annual rate of 8.25% until paid in full. Remark may prepay all or any portion of
the demand note at any time without premium or penalty.
Pacific Star Capital Management L.P.
On February 17, 2014, the Compensation Committee awarded 275,000 shares of Common Stock to Pacific Star Capital, of
which Mr. Tao is the Chief Investment Officer and sole owner, as compensation for providing Mr. Tao’s services as our Chief
Executive Officer from September 2012 to December 2013.
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HowStuffWorks, LLC
On April 28, 2014, we and HowStuffWorks, LLC (“HowStuffWorks”), a wholly-owned subsidiary of Discovery
Communications Holding, LLC, entered into an Amended and Restated Trademark License Agreement to provide for our use
without fee or royalty of certain licensed marks in the territories of China, Hong Kong, Taiwan, Macau, and Brazil. On the
same date, we and HowStuffWorks also entered into an Amended and Restated Update Agreement, pursuant to which
HowStuffWorks agreed to provide updates to us for licensed intellectual property purchased pursuant to existing contribution
agreements and grant us license rights with respect to such updates.
On May 30, 2014, HowStuffWorks sold 738,950 shares of our Common Stock to Infospace, and as of June 30, 2015
beneficially owned less than 1% of our Common Stock.
Sharecare, Inc.
In 2009, we co-founded a U.S.-based venture, Sharecare, Inc. (“Sharecare”) to build a web-based platform that simplifies
the search for health and wellness information. The other co-founders of Sharecare were Dr. Mehmet Oz, HARPO
Productions, Discovery Communications, Jeff Arnold and Sony Pictures Television. As of December 31, 2014, we owned
approximately 6.9% of Sharecare’s issued stock. Mr. Tao continues to serve as a director of Sharecare.
We are party to a License Agreement with Sharecare and each of ZoCo 1, LLC, Discovery SC Investment, Inc., Oz Works,
L.L.C., and Arnold Media Group, LLC, pursuant to which Sharecare granted each of the other parties to the agreement a
perpetual, fully paid, royalty-free, worldwide, non-transferable, non-exclusive quitclaim license to software, programs, business
processes and methodologies developed and owned by Sharecare and deployed into production as the technical platform for the
Sharecare website, but expressly excluding the “look and feel” elements of the Sharecare website. The license includes the
right to modify and adapt the technology to create derivative works and to use and combine the technology with other products
and material. No more than twice every six months for five years, each licensee may request from Sharecare, and Sharecare
will provide and grant a license to the licensee, all then-existing derivative works of the technology Sharecare has developed.
The licensees may not use the licensed technology in or for the benefit of a business involved in the creation, aggregation,
archiving, hosting or distribution of health and wellness information and content. Sharecare granted the license in return for
contributions from each of the licensees of assets valuable to Sharecare in the development and launch of its business.
Ashford Capital Management, Inc.
On December 17, 2014 and March 13, 2015, we issued to Ashford Capital Partners, L.P. (“ACP”) convertible promissory
notes in original principal amounts of $3,000,000 and $300,000, respectively, in exchange for the same amounts in cash. The
notes are unsecured and bear interest at a rate of 8.00% per annum, with interest payable quarterly and all unpaid principal and
any accrued but unpaid interest due and payable on the second anniversary of their issuance. We may prepay all or any portion
of the notes at any time upon providing at least 15-days prior written notice to ACP. At any time, either ACP or we may elect to
convert all or any portion of the outstanding principal amount and accrued but unpaid interest under the note into shares of our
Common Stock at a conversion price of $5.50 per share, except that we may only do so if the closing price of our Common
Stock on the immediately-preceding trading day is greater than or equal to the conversion price. Ashford Capital Management,
Inc. (“ACM”) is the investment manager of ACP and may be deemed to beneficially own the shares of Common Stock
beneficially owned by ACP.
Vote Required
Each nominee receiving an affirmative (“FOR”) plurality of the votes cast will be elected to the Board.
Recommendation of the Board
The Board unanimously recommends a vote “FOR” the election of each of its nominees to the Board to serve until the
2015 Annual Meeting of Stockholders and until their successors are duly elected and qualify.
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Proposal 2: Ratification of Appointment of Independent Registered Public Accounting Firm
The Audit Committee of the Board has appointed Cherry Bekaert as our independent registered public accounting firm for
the fiscal year ending December 31, 2015. Although this appointment does not require ratification, the Board has directed that
the appointment of Cherry Bekaert be submitted to stockholders for ratification due to the significance of the appointment. If
stockholders do not ratify the appointment of Cherry Bekaert, the Audit Committee will consider the appointment of another
independent registered public accounting firm.
Cherry Bekaert served as our independent registered public accounting firm for the fiscal years ended December 31, 2014
and 2013. We do not expect a representative of Cherry Bekaert to be present at the Annual Meeting.
Audit Committee Policies and Procedures
The Audit Committee must pre-approve all auditing services and permitted non-audit services (including the fees and
terms thereof) to be performed for us by our independent auditors, subject to the de minimus exceptions for non-audit services
described in Section 10A(i)(1)(B) of the Exchange Act, which should nonetheless be approved by the Board prior to the
completion of the audit. Each year, the Audit Committee approves the independent auditor’s retention to audit our financial
statements, including the associated fee, before the filing of the previous year’s Annual Report on Form 10-K. At the beginning
of the fiscal year, the Audit Committee will evaluate other known potential engagements of the independent auditor, including
the scope of work proposed to be performed and the proposed fees, and approve or reject each service, taking into account
whether the services are permissible under applicable law and the possible impact of each non-audit service on the independent
auditor’s independence from management. At each such subsequent meeting, the auditor and management may present
subsequent services for approval. Typically, these would be services, such as due diligence for an acquisition, that would not
have been known at the beginning of the year.
Each new engagement of Cherry Bekaert has been approved in advance by the Board, and none of those engagements
made use of the de minimus exception to the pre-approval contained in Section 10A(i)(1)(B) of the Exchange Act.
Fees Billed During the 2014 and 2013 Fiscal Years
The following table presents the aggregate fees billed, by type of fee, in relation to services provided to us by Cherry
Bekaert (in thousands):
Year Ended December 31,
2014
Audit

$

2013
220

$

245

Audit-related

31

30

All other

42

—

Total

$

293

$

275

The audit-related fees billed for the 2014 fiscal year represent compensation for assurance services performed in relation to
our acquisition of Hotelmobi, Inc, while the fees billed in the all-other category represents compensation for services performed
primarily in relation to the filing of registration statements.
Vote Required
The affirmative (“FOR”) vote of a majority of the votes cast on the matter is required to ratify the appointment of Cherry
Bekaert as our independent registered public accounting firm for the fiscal year ending December 31, 2015.
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Recommendation of the Board
The Board unanimously recommends a vote “FOR” the ratification of the appointment of Cherry Bekaert as our
independent registered public accounting firm for the fiscal year ending December 31, 2015.
Background to the NOL Protection Proposals (Proposals 3 and 4)
Our past operations generated significant net operating losses and other tax benefits (collectively, “NOLs”), and we may
generate additional NOLs in future years. Under federal tax laws, we generally can use our NOLs and certain related tax
credits to reduce ordinary income tax paid in our prior two tax years or on our future taxable income for up to 20 years, at
which point they “expire” for such purposes. Until they expire, we can “carry forward” NOLs and certain related tax credits
that we do not use in any particular year to offset taxable income in future years.
Our ability to utilize our NOLs to offset future taxable income may be significantly limited by an “ownership change,” as
determined under section 382 (“§382”) of the Internal Revenue Code of 1986, as amended (the “Code”). Under §382, an
“ownership change” occurs if a stockholder or a group of stockholders that is deemed to own at least 5% of our Common Stock
increases its ownership by more than 50 percentage points over its lowest ownership percentage within a rolling three-year
period. When an ownership change occurs, §382 imposes an annual limit on the amount of our NOLs that we can use to offset
taxable income equal to the product of the total value of our outstanding equity immediately prior to the ownership change
(reduced by certain items specified in §382) and the federal long-term tax-exempt interest rate in effect for the month of the
ownership change. A number of complex rules apply to calculating this annual limit.
Once an ownership change is deemed to occur, the limitations imposed by §382 could significantly limit our ability to use
our NOLs to reduce future income tax liability and result in a material amount of our NOLs expiring unused and, therefore,
significantly impair the value of our NOLs.
As of December 31, 2014, we had approximately $53.2 million in federal NOLs. During our 2014 tax year, we analyzed
recent acquisitions and ownership changes and determined that certain of such transactions occurring in 2012 and 2013
qualified as ownership changes under §382. As a result, we will likely not be able to use $18.6 million of our federal NOLs.
While we cannot estimate the exact amount of our remaining NOLs that we will be able to use to reduce future income tax
liability because we cannot predict the amount and timing of our future taxable income, we believe our remaining NOLs are a
very valuable asset and that, if no action is taken to protect our NOLs, we could experience another ownership change before
our NOLs are fully-utilized or expire further limiting the usability of our NOLs.
After careful consideration, our Board determined that the most effective way to protect the significant potential long-term
tax benefits presented by our NOLs is to adopt an amendment to our Certificate of Incorporation (the “Protective Amendment”)
and to maintain our Tax Benefit Preservation Plan, dated as of June 4, 2015 (the “Rights Plan”).
We describe the Protective Amendment, which is designed to prevent certain transfers of our securities that could result in
an ownership change, below under Proposal 3, and the complete text of the Protective Amendment is attached as Appendix A to
this Proxy Statement. The Protective Amendment will not be put into effect unless and until it is approved by our stockholders
at the Annual Meeting. Even if approved by our stockholders, the Board retains the authority to abandon the Protective
Amendment for any reason at any time prior to the filing and effectiveness of the Protective Amendment with the Secretary of
State of the State of Delaware.
On June 4, 2015, our Board approved and we entered into the Rights Plan, which we describe below under Proposal 4 and
the complete text of which is attached as Appendix B to the Proxy Statement. Pursuant to the Rights Plan, we issued certain
stock purchase rights to stockholders with terms designed to deter transfers of our Common Stock that could result in an
ownership change. The Rights Plan requires stockholder approval to remain in effect after the Annual Meeting, and will expire
immediately following the final adjournment of the Annual Meeting if stockholder approval is not received.
Our Board urges stockholders to read Proposals 3 and 4, the items discussed below under the heading Certain
Considerations Related to the Protective Amendment and the Tax Benefit Preservation Plan and the complete text of the
Protective Amendment and the Rights Plan. You should note that neither the Protective Amendment nor the Rights Plan offers
a complete solution and that an ownership change may occur even if the Protective Amendment and the Rights Plan are
approved by our stockholders. There may be limitations on the enforceability of the Protective Amendment against
stockholders who do not vote to approve it that may allow an ownership change to occur. Moreover, the Rights Plan may deter,
but ultimately cannot block, transfers of Common Stock that might result in an ownership change. The limitations of the
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Protective Amendment and the Rights Plan are described in more detail below. Because of their individual limitations, the
Board believes that the adoption of the Protective Amendment and the Rights Plan is appropriate and that together they will
serve as important tools to help prevent an ownership change that could substantially reduce or eliminate the significant
potential long-term tax benefits presented by our NOLs. Accordingly, the Board recommends that stockholders approve
both the Protective Amendment and the Rights Plan.
Proposal 3: Approval of Protective Amendment to our Certificate of Incorporation
For the reasons discussed above under Background to NOL Protection Proposals, our Board recommends that our
stockholders adopt the Protective Amendment to protect the significant potential long-term tax benefits presented by our NOLs.
The Protective Amendment is designed to prevent certain transfers of our Common Stock that could result in an ownership
change under §382, and, therefore, significantly impair the value of our NOLs. The Board believes it is in our and our
stockholders’ best interests to adopt the Protective Amendment to help protect our NOLs.
The purpose of the Protective Amendment is to assist us in protecting the long-term value of our accumulated NOLs by
limiting direct or indirect transfers of our Common Stock that could affect the percentage of stock that is treated as being
owned by a holder of 4.99% of our Common Stock. In addition, the Protective Amendment includes a mechanism to block the
impact of such transfers while allowing purchasers to receive their money back from prohibited purchases. Our Board has
adopted resolutions approving and declaring the advisability of amending our Certificate of Incorporation as described below
and the complete text of the Protective Amendment is attached as Appendix A to the Proxy Statement. However, for the
Protective Amendment to be implemented, our stockholders must first approve it at the Annual Meeting.
The Protective Amendment, if approved by our stockholders, would become effective upon the filing of a Certificate of
Amendment to our Certificate of Incorporation with the Secretary of State of the State of Delaware, which we would expect to
do as soon as practicable after our stockholders approve the Protective Amendment. Even if approved by the stockholders, the
Board retains the authority to abandon the Protective Amendment for any reason at any time prior to the filing and effectiveness
of the Protective Amendment with the Secretary of State of the State of Delaware.
Description of NOL Protective Amendment
The following description of the Protective Amendment is qualified in its entirety by reference to the complete text of the
Protective Amendment attached as Appendix A to the Proxy Statement. Please read the Protective Amendment in its
entirety as the discussion below is only a summary.
Prohibited Transfers. The Protective Amendment generally will restrict any direct or indirect transfer (such as transfers of
our Common Stock that result from the transfer of interests in other entities that own our Common Stock) if the effect would be
to:
•

increase the direct or indirect ownership of our Common Stock (including, but not limited to, ownership through
warrants, rights and options to acquire our Common Stock) by any Person (as defined below) from less than 4.99% to
4.99% or more of our Common Stock (as determined for purposes of §382); or

•

increase the percentage of our Common Stock (including, but not limited to, ownership through warrants, rights and
options to acquire our Common Stock) owned directly or indirectly by a Person owning or deemed to own 4.99% or
more of our Common Stock (as determined for purposes of §382).

The term “Person” means any individual, partnership, joint venture, limited liability company, firm, corporation,
unincorporated association or organization, trust or other entity or any group of such Persons having a formal or informal
understanding among themselves to make a “coordinated acquisition” of shares within the meaning of Treasury Regulation
§1.382-3(a)(1) or who are otherwise treated as an “entity” within the meaning of Treasury Regulation §1.382-3(a)(1), and
includes any successor (by merger or otherwise) of any such entity or group.
Restricted transfers include sales to Persons whose resulting percentage ownership (direct or indirect) of our Common
Stock would equal or exceed the 4.99% thresholds discussed above, or to Persons whose direct or indirect ownership of our
Common Stock would by attribution cause another Person to equal or exceed such threshold. Complicated stock ownership
rules prescribed by the Code (and regulations promulgated thereunder) will apply in determining whether a Person is a 4.99%
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stockholder under the Protective Amendment. A transfer from one member of a “public group” (as that term is defined under
§382) to another member of the same public group does not increase the percentage of our Common Stock owned directly or
indirectly by the public group and, therefore, such transfers are not restricted. For purposes of determining the existence and
identity of, and the amount of our Common Stock owned by, any stockholder, we will be entitled to rely on the existence or
absence of certain public securities filings as of any date, and our actual knowledge of the ownership of our Common Stock.
The Protective Amendment includes the right to require a proposed transferee, as a condition to registration of a transfer of our
Common Stock, to provide all information reasonably requested regarding such person’s direct and indirect ownership of our
Common Stock.
The transfer restrictions may result in the delay or refusal of certain requested transfers of our Common Stock, or prohibit
ownership (thus requiring dispositions) of our Common Stock due to a change in the relationship between two or more persons
or entities or to a transfer of an interest in an entity other than us that, directly or indirectly, owns our Common Stock. The
transfer restrictions will also apply to proscribe the creation or transfer of certain “options” (which are broadly defined by
§382) with respect to our Common Stock to the extent that, in certain circumstances, the creation, transfer or exercise of the
option would result in a proscribed level of ownership.
Consequences of Prohibited Transfers. Upon adoption of the Protective Amendment, any direct or indirect transfer
attempted in violation of the Protective Amendment would be void as of the date of the prohibited transfer as to the purported
transferee (or, in the case of an indirect transfer, the ownership of the direct owner of our Common Stock would terminate
simultaneously with the transfer), and the purported transferee (or in the case of any indirect transfer, the direct owner) would
not be recognized as the owner of the shares owned in violation of the Protective Amendment for any purpose, including for
purposes of voting and receiving dividends or other distributions in respect of such shares, or in the case of options, receiving
shares in respect of their exercise. In the Proxy Statement, our Common Stock purportedly acquired in violation of the
Protective Amendment is referred to as “excess stock.”
In addition to a prohibited transfer being void as of the date it is attempted, upon demand, the purported transferee must
transfer the excess stock to our agent along with any dividends or other distributions paid with respect to such excess stock.
Our agent is required to sell such excess stock in an arm’s-length transaction (or series of transactions) that would not constitute
a violation under the Protective Amendment. The net proceeds of the sale, together with any other distributions with respect to
such excess stock received by our agent, after deduction of all costs incurred by the agent, will be transferred first to the
purported transferee in an amount, if any, up to the cost (or in the case of gift, inheritance or similar transfer, the fair market
value of the excess stock on the date of the prohibited transfer) incurred by the purported transferee to acquire such excess
stock, and the balance of the proceeds, if any, will be transferred to a charitable beneficiary. If the excess stock is sold by the
purported transferee, such person will be treated as having sold the excess stock on behalf of the agent, and will be required to
remit all proceeds to our agent (except to the extent we grant written permission to the purported transferee to retain an amount
not to exceed the amount such person otherwise would have been entitled to retain had our agent sold such shares).
To the extent permitted by law, any stockholder who knowingly violates the Protective Amendment will be liable for any
and all damages we suffer as a result of such violation, including damages resulting from any limitation in our ability to use our
NOLs and any professional fees incurred in connection with addressing such violation.
With respect to any transfer of Common Stock that does not involve a transfer of our securities within the meaning of
Delaware law but that would cause a person to violate the Protective Amendment, the following procedure will apply in lieu of
those described above: in such case, such person whose ownership of our securities is attributed to such proscribed person will
be deemed to have disposed of (and will be required to dispose of) sufficient securities, simultaneously with the transfer, to
cause such proscribed person not to be in violation of the Protective Amendment, and such securities will be treated as excess
stock to be disposed of through the agent under the provisions summarized above, with the maximum amount payable to such
stockholder that was the direct holder of such excess stock from the proceeds of sale by the agent being the fair market value of
such excess stock at the time of the prohibited transfer.
Public Groups; Modification and Waiver of Transfer Restrictions. To facilitate sales by our stockholders into the market,
the Protective Amendment permits otherwise prohibited transfers of our Common Stock where the transferee is a public group.
In addition, our Board will have the discretion to approve a transfer of our Common Stock that would otherwise violate the
transfer restrictions if it determines that the transfer is in our and our stockholders’ best interests. If our Board decides to
permit such a transfer, that transfer or later transfers may result in an ownership change that could limit our use of our NOLs.
In deciding whether to grant a waiver, our Board may seek the advice of counsel and tax experts with respect to the
preservation of our federal tax attributes pursuant to §382. In addition, our Board may request relevant information from the
acquirer and/or selling party in order to determine compliance with the Protective Amendment or the status of our federal
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income tax benefits, including an opinion of counsel selected by our Board (the cost of which will be borne by the transferor
and/or the transferee) that the transfer will not result in a limitation on the use of our NOLs under §382. If our Board decides to
grant a waiver, it may impose conditions on such waiver on the acquirer or selling party.
In the event of a change in law, our Board will be authorized to modify the applicable allowable percentage ownership
interest (currently less than 4.99%) or modify any of the definitions, terms and conditions of the transfer restrictions or to
eliminate the transfer restrictions, provided that our Board determines, by adopting a written resolution, that such action is
reasonably necessary or advisable to preserve our NOLs or that the continuation of these restrictions is no longer reasonably
necessary for such purpose, as applicable. Our stockholders will be notified of any such determination through a filing with the
SEC or such other method of notice as the Secretary of the Company shall deem appropriate.
Our Board may establish, modify, amend or rescind bylaws, regulations and procedures for purposes of determining
whether any transfer of Common Stock would jeopardize our ability to use our NOLs.
Implementation and Expiration of the Protective Amendment
If our stockholders approve the Protective Amendment, we intend to file the Protective Amendment promptly with the
Secretary of State of the State of Delaware, whereupon the Protective Amendment will become effective. We intend to enforce
the restrictions in the Protective Amendment immediately thereafter to preserve the future use of our NOLs. We also intend to
include a legend reflecting the transfer restrictions included in the Protective Amendment on certificates representing newly
issued or transferred shares, to disclose such restrictions to persons holding our Common Stock in uncertificated form and to
disclose such restrictions to the public generally.
Even if our stockholders approve the Protective Amendment, the Board retains the authority to abandon the Protective
Amendment for any reason at any time prior to the filing and effectiveness of the Protective Amendment with the Secretary of
State of the State of Delaware.
The Protective Amendment would expire on the earliest of (i) the close of business on the date that is the third anniversary
of the filing of the Protective Amendment with the Secretary of State of the State of Delaware, (ii) our Board’s determination
that the Protective Amendment is no longer necessary for the preservation of our NOLs because of the repeal of §382 or any
successor statute, (iii) the beginning of a taxable year to which our Board determines that none of our NOLs may be carried
forward and (iv) such date as our Board otherwise determines that the Protective Amendment is no longer necessary for the
preservation of our NOLs. Our Board may also accelerate the expiration date of the Protective Amendment in the event of a
change in the law if our Board has determined that the continuation of the restrictions contained in the Protective Amendment
is no longer reasonably necessary for the preservation of our NOLs or such action is otherwise reasonably necessary or
advisable.
Effectiveness and Enforceability
Although the Protective Amendment is intended to reduce the likelihood of an ownership change, we cannot eliminate the
possibility that an ownership change will occur even if the Protective Amendment is adopted given that:
•

The Board can permit a transfer to an acquirer that results or contributes to an ownership change if it determines that
such transfer is in our and our stockholders’ best interests.

•

A court could find that part or all of the Protective Amendment is not enforceable, either in general or as applied to a
particular stockholder or fact situation. Delaware law provides that transfer restrictions with respect to shares issued
prior to the adoption of the restriction are effective against (i) holders of those securities that are parties to the
applicable agreement or voted in favor of the restriction and (ii) purported successors or transferees of such holders if
(A) the transfer restriction is noted conspicuously on the certificate(s) representing such shares or (B) the successor or
transferee had actual knowledge of the transfer restrictions (even absent such conspicuous notation). We intend to
cause shares of our Common Stock issued after the effectiveness of the Protective Amendment to be issued with the
relevant transfer restriction conspicuously noted on the certificate(s) representing such shares, and therefore under
Delaware law such newly issued shares will be subject to the transfer restriction. We also intend to disclose such
restrictions to persons holding our Common Stock in uncertificated form. For the purpose of determining whether a
stockholder is subject to the Protective Amendment, we intend to take the position that all shares issued prior to the
effectiveness of the Protective Amendment that are proposed to be transferred were voted in favor of the Protective
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Amendment, unless the contrary is established. We may also assert that stockholders have waived the right to
challenge or otherwise cannot challenge the enforceability of the Protective Amendment, unless a stockholder
establishes that it did not vote in favor of the Protective Amendment. Nonetheless, despite these actions, a court still
could find that the Protective Amendment is unenforceable, either in general or as applied to a particular stockholder
or fact situation.
•

Despite the adoption of the Protective Amendment, there is still a risk that certain changes in relationships among
stockholders or other events could cause an ownership change under §382. Accordingly, we cannot assure you that an
ownership change will not occur even if the Protective Amendment is made effective. However, our Board has
adopted the Rights Plan, which is intended to act as a deterrent to any person acquiring 4.99% or more of our
Common Stock and endangering our ability to use our NOLs

As a result of these and other factors, the Protective Amendment is intended to reduce, but does not eliminate, the risk that
we will undergo an ownership change that would limit our ability to utilize our NOLs.
§382 Ownership Change Determinations
The rules of §382 are very complex and are beyond the scope of this summary discussion. Some of the factors that must
be considered in determining whether a §382 ownership change has occurred include the following:
•

Each stockholder who owns less than 5% of our Common Stock is generally (but not always) aggregated with other
such stockholders and treated as a single “5-percent stockholder” for purposes of §382. Transactions in the public
markets among such stockholders are generally (but not always) excluded from the §382 calculation.

•

There are several rules regarding the aggregation and segregation of stockholders who otherwise do not qualify as
§382 “5-percent stockholders.” Ownership of stock is generally attributed to its ultimate beneficial owner without
regard to ownership by nominees, trusts, corporations, partnerships or other entities.

•

Acquisitions by a person that cause the person to become a §382 “5-percent stockholder” generally result in a 5% (or
more) change in ownership, regardless of the size of the final purchase(s) that caused the threshold to be exceeded.

•

Certain constructive ownership rules, which generally attribute ownership of stock owned by estates, trusts,
corporations, partnerships or other entities to the ultimate indirect individual owner thereof, or to related individuals,
are applied in determining the level of stock ownership of a particular stockholder. Special rules can result in the
treatment of options (including warrants) or other similar interests as having been exercised if such treatment would
result in an ownership change.

•

Our redemption or buyback of our Common Stock will increase the ownership of any §382 “5-percent
stockholders” (including groups of stockholders who are not individually 5-percent stockholders) and can contribute to
an ownership change. In addition, it is possible that a redemption or buyback of shares could cause a holder of less
than 5% to become a §382 “5-percent stockholder,” resulting in a 5% (or more) change in ownership.

Vote Required
The affirmative (“FOR”) vote of the holders of at least a majority of the outstanding shares of Common Stock entitled to
vote at the Annual Meeting is required to approve the Protective Amendment Proposal.
Recommendation of the Board
The Board unanimously recommends a vote “FOR” the approval of the Protective Amendment Proposal.
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Proposal 4: Approval of our Tax Benefit Preservation Plan
On June 4, 2015, our Board adopted the Tax Benefit Preservation Plan, referred to herein as the “Rights Plan,” the
complete text of which is attached as Appendix B to the Proxy Statement. The Rights Plan requires stockholder approval to
remain in effect after the Annual Meeting, and will expire immediately following the final adjournment of the Annual Meeting
if stockholder approval is not received. Subject to limited exceptions, the Rights Plan is generally designed to deter any person
from acquiring shares of our Common Stock (or any interest therein) if the acquisition would result in a stockholder (or several
stockholders, in the aggregate, who hold their stock as a “group” under the federal securities laws) beneficially owning 4.99%
or more of our then-outstanding shares of Common Stock without the approval of the Board.
The Rights Plan is intended to protect the significant potential long-term tax benefits presented by our NOLs. Because of
the possible limitations of the Protective Amendment in preventing transfers of our Common Stock that may result in an
ownership change, as further described above under Proposal 3, our Board believes it is in our and our stockholders’ best
interests to approve the Rights Plan.
Description of Rights Plan
The following is a summary of the terms of the Rights Plan. The summary does not purport to be complete and is qualified
in its entirety by reference to the Rights Plan, the complete text of which is attached as Appendix B to the Proxy Statement.
Please read the Rights Plan in its entirety, as the discussion below is only a summary.
Distribution and Transfer of Rights; Rights Certificates
On June 4, 2015, our Board authorized and declared a dividend distribution of one right (a “Right”) for each outstanding
share of Common Stock (each, a “Common Share”) to stockholders of record as of the close of business on June 15, 2015 (the
“Rights Plan Record Date”). Each Right entitles the registered holder to purchase from us one one-thousandth of a share of our
Series A Junior Participating Preferred Stock, par value $0.001 per share (the “Preferred Shares”), at an exercise price of $19.00
per one one-thousandth of a Preferred Share, subject to adjustment (the “Exercise Price”).
Prior to the Distribution Date referred to below:
•

the Rights will be evidenced by and trade with the certificates for the Common Shares (or, with respect to any
uncertificated Common Shares registered in book entry form, by notation in book entry), together with a summary of
rights, and no separate rights certificates will be distributed;

•

new Common Shares certificates issued after the Rights Plan Record Date will contain a legend incorporating the
Rights Plan by reference (for uncertificated Common Shares registered in book entry form, this legend will be
contained in a notation in book entry); and

•

the surrender for transfer of any certificates for Common Shares (or the surrender for transfer of any uncertificated
Common Shares registered in book entry form) will also constitute the transfer of the Rights associated with such
Common Shares.

Rights will accompany any new Common Shares that are issued after the Rights Plan Record Date.
Distribution Date
Subject to certain exceptions specified in the Rights Plan, the Rights will separate from the Common Shares and become
exercisable following (i) the 10th business day (or such later date as may be determined by the Board) after the public
announcement that an Acquiring Person (as defined below) has acquired beneficial ownership of 4.99% or more of the
Common Shares or (ii) the 10th business day (or such later date as may be determined by the Board) after a person or group
announces a tender or exchange offer that would result in ownership by a person or group of 4.99% or more of the Common
Shares.
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The date on which the Rights separate from the Common Shares and become exercisable is referred to as the “Distribution
Date.”
After the Distribution Date, we will send Rights certificates to stockholders holding Common Shares as of the close of
business on the Distribution Date and the Rights will become transferable apart from the Common Shares. Thereafter, such
Rights certificates alone will represent the Rights.
Preferred Shares Purchasable Upon Exercise of Rights
After the Distribution Date, each Right will entitle the holder to purchase, for the Exercise Price, one one-thousandth of a
Preferred Share having economic and other terms similar to that of one Common Share. This portion of a Preferred Share is
intended to give the stockholder approximately the same dividend, voting and liquidation rights as would one Common Share,
and should approximate the value of one Common Share.
More specifically, each one one-thousandth of a Preferred Share, if issued, will:
•

not be redeemable;

•

entitle holders to quarterly dividend payments of $0.001 per share, or an amount equal to the dividend paid on one
Common Share, whichever is greater;

•

entitle holders upon liquidation either to receive $1.00 per share or an amount equal to the payment made on one
Common Share, whichever is greater;

•

have the same voting power as one Common Share; and

•

entitle holders to a per share payment equal to the payment made on one Common Share, if the Common Shares are
exchanged via merger, consolidation or a similar transaction.

Flip-In Trigger
If a person or group of affiliated or associated persons (an “Acquiring Person”) obtains beneficial ownership of 4.99% or
more of the Common Shares, except pursuant to an offer for all outstanding Common Shares that the independent members of
the Board determine to be fair and not inadequate and to otherwise be in our best interests and that of our stockholders after
receiving advice from one or more investment banking firms, then each Right will entitle the holder thereof to purchase, for the
Exercise Price, a number of Common Shares (or, in certain circumstances, cash, property or other of our securities) having a
then-current market value of twice the Exercise Price. However, the Rights are not exercisable following the occurrence of the
foregoing event until such time as the Rights are no longer redeemable by us, as further described below.
Following the occurrence of an event set forth in the preceding paragraph, all Rights that are or, under certain
circumstances specified in the Rights Plan, were beneficially owned by an Acquiring Person or certain of its transferees will be
null and void.
Any person who, together with its affiliates and associates, beneficially owns 4.99% or more of the outstanding Common
Shares as of the time of the first public announcement of the Rights Plan (an “Exempt Person”) shall not be deemed an
Acquiring Person, but only for so long as such person, together with its affiliates and associates, does not become the beneficial
owner of any additional Common Shares while such person is an Exempt Person. A person will cease to be an Exempt Person
if such person, together with such person’s affiliates and associates, becomes the beneficial owner of less than 4.99% of the
outstanding Common Shares.
Flip-Over Trigger
If, after an Acquiring Person obtains beneficial ownership of 4.99% or more of the Common Shares, (i) we merge into
another entity, (ii) an acquiring entity merges into us or (iii) we sell or transfer more than 50% of our assets, cash flow or
earning power, then each Right (except for Rights that have previously been voided as set forth above) will entitle the holder
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thereof to purchase, for the Exercise Price, a number of shares of common stock of the person engaging in the transaction
having a then-current market value of twice the Exercise Price.
Redemption of the Rights
The Rights will be redeemable at our option for $0.001 per Right (payable in cash, Common Shares or other consideration
deemed appropriate by the Board) at any time on or prior to the 10th business day (or such later date as may be determined by
the Board) after the public announcement that an Acquiring Person has acquired beneficial ownership of 4.99% or more of the
Common Shares. Immediately upon the action of the Board ordering redemption, the Rights will terminate and the only right
of the holders of the Rights will be to receive the $0.001 redemption price. The redemption price will be adjusted if we
undertake a stock dividend or a stock split.
Exchange Provision
At any time after the date on which an Acquiring Person beneficially owns 4.99% or more of the Common Shares and
prior to the acquisition by the Acquiring Person of 50% of the Common Shares, the Board may exchange the Rights (except for
Rights that have previously been voided as set forth above), in whole or in part, for Common Shares at an exchange ratio of one
Common Share per Right (subject to adjustment). In certain circumstances, we may elect to exchange the Rights for cash or
other of our securities having a value approximately equal to one Common Share.
Expiration of the Rights
The Rights expire on the earliest of (i) 5:00 p.m., New York time, on the date that the votes of our stockholders, with
respect to our 2015 Annual Meeting of Stockholders, are certified, unless the continuation of the Rights Plan is approved by the
affirmative vote of the majority of the votes cast at the meeting (or any adjournment or postponement thereof) duly held in
accordance with our Amended and Restated Bylaws, as amended, and applicable law; (ii) 5:00 p.m., New York time, on June 4,
2018; (iii) the time at which the Rights are redeemed or exchanged under the Rights Plan; (iv) the repeal of §382 or any
successor status and the Board’s determination that the Rights Plan is no longer necessary for preservation of our Tax Benefits
(as defined in the Rights Plan); or (v) the beginning of one of our taxable years to which the Board determines that no Tax
Benefits may be carried forward.
Amendment of Terms of Rights Plan and Rights
The terms of the Rights and the Rights Plan may be amended in any respect without the consent of the holders of the
Rights on or prior to the Distribution Date. Thereafter, the terms of the Rights and the Rights Plan may be amended without the
consent of the holders of Rights to (i) cure any ambiguities, (ii) shorten or lengthen any time period pursuant to the Rights Plan
or (iii) make changes that do not adversely affect the interests of holders of the Rights.
Voting Rights; Other Stockholder Rights
The Rights will not have any voting rights. Until a Right is exercised, the holder thereof, as such, will have no separate
rights as one of our stockholders.
Anti-Dilution Provisions
Our Board may adjust the Exercise Price, the number of Preferred Shares issuable and the number of outstanding Rights to
prevent dilution that may occur from a stock dividend, a stock split or a reclassification of the Preferred Shares or Common
Shares.
With certain exceptions, no adjustments to the Exercise Price will be made until the cumulative adjustments sum to at least
1% of the Exercise Price. No fractional Preferred Shares will be issued and, in lieu thereof, an adjustment in cash will be made
based on the current market price of the Preferred Shares.
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Taxes
The distribution of Rights should not be taxable for federal income tax purposes. However, following an event that renders
the Rights exercisable or upon redemption of the Rights, stockholders may recognize taxable income.
Vote Required
The affirmative (“FOR”) vote of a majority of the votes cast on the matter is required to approve the Rights Plan Proposal.
Recommendation of the Board
The Board unanimously recommends a vote “FOR” the approval of the Rights Plan Proposal.
Certain Considerations Related to the Protective Amendment and the Tax Benefit Preservation Plan
Our Board believes that attempting to protect the significant potential long-term tax benefits presented by our NOLs
described above under Background to NOL Protection Proposals is in our best interests and that of our stockholders. However,
we cannot eliminate the possibility that an ownership change will occur even if the Protective Amendment and the Rights Plan
are approved. Please consider the items discussed below in voting on Proposals 3 and 4.
The IRS could challenge the amount of our NOLs or claim we experienced an ownership change, which could reduce the
amount of our NOLs that we can use or eliminate our ability to use them altogether.
As of December 31, 2014, we had approximately $53.2 million in federal NOLs. During our 2014 tax year, we analyzed
recent acquisitions and ownership changes and determined that certain of such transactions occurring in 2012 and 2013
qualified as ownership changes under §382. As a result, we will likely not be able to use $18.6 million of our federal NOLs.
The IRS has not audited or otherwise validated the amount of our NOLs or the results of our analysis regarding prior ownership
changes. The IRS could challenge the amount of our NOLs, which could limit our ability to use our NOLs to reduce our future
taxable income. In addition, the complexity of §382’s provisions and the limited knowledge any public company has about the
ownership of its publicly-traded stock make it difficult to determine whether an ownership change has occurred. Therefore, we
cannot assure you that the IRS will not challenge the results of our analysis regarding prior ownership changes and claim that
we experienced further ownership change and attempt to reduce or eliminate the benefit of our NOLs even if the Protective
Amendment and the Rights Plan are in place.
Continued Risk of Ownership Change
Although the Protective Amendment and the Rights Plan are intended to reduce the likelihood of an ownership change, we
cannot assure you that they would prevent all transfers of our Common Stock that could result in such an ownership change. In
particular, absent a court determination, we cannot assure you that the Protective Amendment’s restrictions on acquisition of
our Common Stock will be enforceable against all our stockholders, and they may be subject to challenge on equitable grounds,
as discussed above under Proposal 3.
Potential Effects on Liquidity
The Protective Amendment will restrict a stockholder’s ability to acquire, directly or indirectly, additional shares of our
Common Stock in excess of the specified limitations. Furthermore, a stockholder’s ability to dispose of our Common Stock
may be limited by reducing the class of potential acquirers for such shares. In addition, a stockholder’s ownership of our
Common Stock may become subject to the restrictions of the Protective Amendment upon actions taken by persons related to,
or affiliated with, such stockholder. Stockholders are advised to carefully monitor their ownership of our stock and consult
their own legal advisors and/or us to determine whether their ownership of our Common Stock approaches the restricted levels.
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Potential Impact on Value
If the Protective Amendment is adopted, our Board intends to include a legend reflecting the transfer restrictions included
in the Protective Amendment on certificates representing newly issued or transferred shares, to disclose such restrictions to
persons holding our Common Stock in uncertificated form, and to disclose such restrictions to the public generally. Because
certain buyers, including persons who wish to acquire more than 5% of our Common Stock and certain institutional holders
who may not be comfortable holding our Common Stock with restrictive legends, may not choose to purchase our Common
Stock, the Protective Amendment could depress the value of our Common Stock in an amount that could more than offset any
value preserved from protecting our NOLs. The Rights Plan could have a similar effect if investors object to holding our
Common Stock subject to the terms of the Rights Plan.
Potential Anti-Takeover Impact
The reason our Board approved the Protective Amendment and the Rights Plan is to protect the significant potential longterm tax benefits presented by our NOLs. The Protective Amendment and the Rights Plan are not intended to prevent our
takeover by another person, entity or group. However, the Protective Amendment, if approved by our stockholders, could be
deemed to have an anti-takeover effect because, among other things, it will restrict the ability of a person, entity or group to
accumulate 4.99% or more of our Common Stock and the ability of persons, entities or groups now owning 4.99% or more of
our Common Stock to acquire additional shares of our Common Stock without the approval of our Board. Similarly, the Rights
Plan could be deemed to have a potential anti-takeover effect because an Acquiring Person may be diluted upon the occurrence
of a triggering event. Accordingly, the overall effects of the Protective Amendment, if approved by our stockholders, and the
Rights Plan may be to render more difficult, or discourage, a merger, tender offer, proxy contest or assumption of control by a
substantial holder of our securities.
Effect of the Protective Amendment If You Vote For It and Already Directly or Indirectly Own 4.99% or More of our
Common Stock
If you already own 4.99% or more of our Common Stock, you would be able to transfer shares of our Common Stock only
if the transfer does not increase the percentage of stock ownership of another holder of 4.99% or more of our Common Stock or
create a new holder of 4.99% or more of our Common Stock. You will also be able to transfer your shares of our Common
Stock through open-market sales to a public group. Shares acquired in any such transaction will be subject to the Protective
Amendment’s transfer restrictions.
Effect of the Protective Amendment If You Vote For It and Directly or Indirectly Own Less Than 4.99% of our Common
Stock
The Protective Amendment will apply to you, but, so long as you own less than 4.99% of our Common Stock you can
transfer your shares to a purchaser who, after the sale, also would own less than 4.99% of our Common Stock.
Effect of the Protective Amendment If You Vote Against It
Delaware law provides that transfer restrictions with respect to shares issued prior to the adoption of the restriction are
effective against (i) holders of those securities that are parties to the applicable agreement or voted in favor of the restriction
and (ii) purported successors or transferees of such holders if (A) the transfer restriction is noted conspicuously on the
certificate(s) representing such shares or (B) the successor or transferee had actual knowledge of the transfer restrictions (even
absent such conspicuous notation). We intend to cause shares of our Common Stock issued after the effectiveness of the
Protective Amendment to be issued with the relevant transfer restriction conspicuously noted on the certificate(s) representing
such shares, and therefore under Delaware law such newly issued shares will be subject to the transfer restriction. We also
intend to disclose such restrictions to persons holding our Common Stock in uncertificated form. For the purpose of
determining whether a stockholder is subject to the Protective Amendment, we intend to take the position that all shares issued
prior to the effectiveness of the Protective Amendment that are proposed to be transferred were voted in favor of the Protective
Amendment, unless the contrary is established. We may also assert that stockholders have waived the right to challenge or
otherwise cannot challenge the enforceability of the Protective Amendment, unless a stockholder establishes that it did not vote
in favor of the Protective Amendment. Nonetheless, despite these actions, a court still could find that the Protective
Amendment is unenforceable, either in general or as applied to a particular stockholder or fact situation.
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SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND MANAGEMENT
The following table presents information with respect to the beneficial ownership of our Common Stock as of June 30,
2015, by:
•

each person, or group of affiliated persons, known to us to beneficially own more than 5% of the outstanding Common
Stock;

•

each of our directors and named executive officers (“NEOs”); and

•

all of our directors and executive officers as a group.

The amounts and percentages of beneficially-owned Common Stock are reported based upon SEC rules governing the
determination of beneficial ownership of securities. The SEC rules:
•

deem a person a “beneficial owner” of a security if that person has or shares voting power, which includes the power
to vote or direct the voting of a security, or if that person has or shares investment power, which includes the power to
dispose of or to direct the disposition of a security;

•

deem a person a beneficial owner of any securities of which that person has a right to acquire beneficial ownership
within 60 days, and securities that can be so acquired are deemed to be outstanding for purposes of computing such
person’s ownership percentage, but not for purposes of computing any other person’s ownership percentage; and

•

may deem more than one person a beneficial owner of the same securities, and may deem a person a beneficial owner
of securities as to which such person has no economic interest.

Except as otherwise indicated in these footnotes, each of the beneficial owners listed has, to our knowledge, sole voting
and investment power with respect to the indicated shares of Common Stock. The information relating to our 5% beneficial
owners is based on information we received from such holders. The percentage of beneficial ownership is based on 13,951,602
shares of Common Stock outstanding as of June 30, 2015.
Except as otherwise noted below, the address of persons listed below is:
c/o Remark Media, Inc.
3930 Howard Hughes Parkway, Suite 400
Las Vegas, Nevada 89169
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Number of
Common Stock
Shares

Percentage of
Outstanding
Common Stock
Shares

Persons known to beneficially own more than 5%
Digipac LLC 1

5,073,424

32.8%

1,286,442

8.8%

738,950

5.3%

5,957,744

37.4%

125,000

*

106,684

*

Robert G. Goldstein 7

80,456

*

7

74,500

*

56,250

*

6,400,634

39.3%

Ashford Capital Management, Inc. 2
Infospace LLC

3

Directors and NEOs
Kai-Shing Tao 4
Douglas M. Osrow 5
Theodore P. Botts

6

William W. Grounds
Jason E. Strauss 8

All executive officers and directors as a group (6 persons)

9

* Represents holdings of less than 1% of shares outstanding.
1.

Consists of 3,556,672 shares of Common Stock and 1,516,752 shares of Common Stock issuable upon conversion of the secured
convertible notes held by Digipac. Mr. Tao, as the manager and a member of Digipac, may be deemed to beneficially own the
shares of Common Stock beneficially owned by Digipac. Mr. Tao disclaims beneficial ownership of such shares, except to the
extent of his pecuniary interest therein. The address of Digipac is One Hughes Center Drive, Unit 1601, Las Vegas, Nevada 89169.

2.

Consists of 661,826 shares of Common Stock and 624,616 shares of Common Stock issuable upon conversion of convertible
promissory notes held by ACP, of which ACM is the investment manager. The address of ACM is One Walker’s Mill Road,
Wilmington, DE 19807. This disclosure is based in part on information contained in a Schedule 13G filed by ACM with the SEC
on February 12, 2015.

3.

Infospace LLC (“Infospace”), a wholly-owned subsidiary of Blucora, Inc. (“Blucora”), holds these shares of Common
Stock. Blucora’s address is 10900 NE 8th Street, Suite 800, Bellevue, WA 98004. This disclosure is based solely on information
contained in a Schedule 13D filed by Blucora and Infospace with the SEC, as amended most recently on June 3, 2014.

4.

Consists of (i) 144,749 shares of Common Stock held by Mr. Tao, (ii) 442,750 shares of Common Stock issuable upon exercise of
options held by Mr. Tao, (iii) 3,556,672 shares of Common Stock and 1,516,752 shares of Common Stock issuable upon conversion
of convertible notes held by Digipac, (iv) 275,000 shares of Common Stock held by Pacific Star Capital and (v) 21,821 shares of
Common Stock held by Pacific Star HSW LLC (“Pacific Star HSW”). Mr. Tao, as the manager and a member of Digipac, the Chief
Investment Officer and sole owner of Pacific Star Capital, and the control person of Pacific Star HSW, may be deemed to
beneficially own the shares of Common Stock beneficially owned by Digipac, Pacific Star Capital and Pacific Star HSW. Mr. Tao
disclaims beneficial ownership of the shares of Common Stock beneficially owned by Digipac and Pacific Star HSW, except to the
extent of his pecuniary interest therein.

5.

Includes 125,000 shares of Common Stock issuable upon exercise of options.

6.

Includes 65,357 shares of Common Stock issuable upon exercise of options.

7.

Includes 62,500 shares of Common Stock issuable upon exercise of options.

8.

Consists of 56,250 shares of Common Stock issuable upon exercise of options.

9.

Consists of 4,069,525 shares of Common Stock, 814,357 shares of Common Stock issuable upon exercise of options and 1,516,752
shares of Common Stock issuable upon conversion of convertible notes.

24

CORPORATE GOVERNANCE
Director Independence
The Board has determined that all of our non-employee directors are independent within the meaning of SEC and
NASDAQ rules. The Board has also determined that all directors serving on the Audit Committee, Nominating and
Governance Committee and Compensation Committee are independent within the meaning of SEC and NASDAQ rules.
Board and Committee Meetings
During the fiscal year ended December 31, 2014:
•

the Board held eight meetings;

•

the Audit Committee held four meetings;

•

the Compensation Committee held four meetings; and

•

the Nominating and Governance Committee held one meeting.

Each of the directors attended at least 75% of the aggregate of (i) the total number of meetings of the Board (held during
the period for which he served as a director), and (ii) the total number of meetings held by all committees of the Board on
which he served (during the periods that he served on such committees). We have no written policy regarding director
attendance at annual meetings of stockholders. All of our then-incumbent directors attended last year’s annual meeting of
stockholders.
Board Committees
Our Board has three standing committees to assist it with its responsibilities. We describe the three committees, the
charters of which are available on our website at www.remarkmedia.com, below.
Audit Committee
The Audit Committee is comprised of directors who satisfy the SEC and NASDAQ audit committee membership
requirements, and is governed by a Board-approved charter that contains, among other things, the committee’s membership
requirements and responsibilities. The committee’s responsibilities include, but are not limited to:
•

appointing, overseeing the work of, determining compensation for, and terminating or retaining the independent
registered public accounting firm which audits our financial statements, including assessing such firm’s qualifications
and independence;

•

establishing the scope of the annual audit, and approving any other services provided by public accounting firms;

•

providing assistance to the Board in fulfilling the Board’s oversight responsibility to the stockholders, the investment
community and others relating to the integrity of our financial statements and our compliance with legal and
regulatory requirements;

•

overseeing our system of disclosure controls and procedures, and our system of internal controls regarding financial
accounting, legal compliance and ethics, which management and our Board established; and

•

maintaining free and open communication with our independent auditors, our internal accounting function and our
management.
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Our Audit Committee is comprised of Messrs. Botts, Goldstein and Grounds, each of whom is independent under
applicable NASDAQ listing standards. Mr. Botts serves as Chairman of the Audit Committee.
The Board determined that Mr. Botts is the committee’s financial expert, as defined under the Exchange Act. The Board
made a qualitative assessment of Mr. Botts’ level of knowledge and experience based on a number of factors, including his
experience as a financial professional.
Compensation Committee
The Compensation Committee’s responsibilities include, but are not limited to:
•

determining all compensation for our CEO;

•

reviewing and approving corporate goals relevant to the compensation of our CEO, and evaluating the CEO’s
performance in light of those goals and objectives;

•

reviewing and approving the compensation of other executive officers;

•

reviewing and approving objectives relevant to the compensation of other executive officers, and the executive
officers’ performance in light of those objectives;

•

administering our equity incentive plans;

•

approving severance arrangements and other applicable agreements for executive officers, and consulting generally
with management on matters concerning executive compensation and on pension, savings and welfare benefit plans
where Board or stockholder action is contemplated with respect to the adoption of or amendments to such plans; and

•

making recommendations on organization, succession, the election of officers, use of consultants and similar matters
where Board approval is required.

Our Compensation Committee is comprised of Messrs. Goldstein and Grounds, each of whom is independent under
applicable NASDAQ listing standards. Mr. Goldstein serves as Chairman of the Compensation Committee.
Nominating and Governance Committee
The Nominating and Governance Committee considers and makes recommendations on matters related to the practices,
policies and procedures of the Board and takes a leadership role in shaping our corporate governance. The committee’s
responsibilities include, but are not limited to:
•

assessing the size, structure and composition of the Board and its committees;

•

coordinating evaluation of the Board’s performance and reviewing the Board’s compensation; and

•

screening candidates considered for election to the Board.

When screening candidates for Board membership, the committee concerns itself with the composition of the Board with
regard to depth of experience, balance of professional interests, required expertise and other factors. The committee evaluates
prospective nominees that it identifies or which are referred to it by other Board members, management, stockholders or
external sources, as well as evaluating all self-nominated candidates.
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The committee has not formally established any specific, minimum qualifications that each candidate for the Board must
meet, or specific qualities or skills that one or more directors must possess. However, the committee, when considering a
candidate, will factor into its determination the following qualities of a candidate:
•

educational background

•

diversity of professional experience, including whether the person is a current or former CEO or CFO of a public
company or the head of a division of a large international organization

•

knowledge of our business

•

integrity

•

professional reputation

•

strength of character

•

mature judgment

•

relevant technical experience

•

diversity

•

independence

•

wisdom

•

ability to represent the best interests of our stockholders

The committee may also consider such other factors as it may deem to be in the best interests of Remark and its
stockholders.
The committee uses the same criteria for evaluating candidates nominated by stockholders and self-nominated candidates
as it does for those proposed by other Board members, management and search companies. For more information on how
stockholders can nominate candidates for election as directors, see “Stockholder Proposals” below.
The committee identifies nominees by first evaluating incumbent directors, with skills and experience that are relevant to
our business and who are willing to continue in service. Such a practice balances the value of continuity of service with that of
obtaining a new perspective. If an incumbent director up for re-election at an upcoming annual meeting of stockholders does
not wish to continue in service, the committee identifies the skills and experience desired of a new nominee in light of the
criteria above. Current members of the committee and Board will be polled for suggested candidates. Research may also be
performed to identify qualified individuals. If the committee believes that the Board requires additional candidates for
nomination, it may explore alternative sources for identifying additional candidates, including, if appropriate, a third-party
search firm.
Our Nominating and Governance Committee is comprised of Messrs. Goldstein, Grounds and Strauss, each of whom is
independent under applicable NASDAQ listing standards. Mr. Grounds serves as Chairman of the Nominating and
Governance Committee.
Board Leadership Structure
Kai-Shing Tao, our Chairman of the Board and CEO, leads the Board. Our governing documents provide the Board with
flexibility to determine the appropriate leadership structure for the Board and for Remark, including but not limited to whether
it is appropriate to separate the roles of Chairman of the Board and Chief Executive Officer. In making these determinations,
the Board considers numerous factors, including our specific needs and our strategic direction and the size and membership of
the Board at the time. The Board has determined that the combined roles of Chairman of the Board and Chief Executive
Officer is presently in the best interest of Remark and its stockholders given our transformational and growth needs. At
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present, the Board believes that its current structure effectively maintains independent oversight of management and that
having a lead independent director is unnecessary. The Board has the ability to quickly adjust its leadership structure should
business or managerial conditions change.
Board Role in Risk Oversight
Senior management is responsible for assessing and managing our various exposures to risk on a day-to-day basis,
including the creation of appropriate risk management programs and policies. The Board is responsible for overseeing
management in the execution of its responsibilities and for assessing our approach to risk management. The Board exercises
these responsibilities periodically as part of its meetings and also through the Board’s three committees, each of which
examines various components of enterprise risk as part of its responsibilities. Members of each committee report to the full
Board at the next Board meeting regarding risks discussed by such committee. In addition, an overall review of risk is inherent
in the Board’s consideration of our long-term strategies and in the transactions and other matters presented to the Board,
including capital expenditures, acquisitions and divestitures, and financial matters.
Code of Business Conduct and Ethics
We have adopted a Code of Business Conduct and Ethics (the “Code of Ethics”) that applies to all of our employees,
officers and directors. A copy of the Code of Ethics is publicly available on our website at www.remarkmedia.com.
Amendments to the Code of Ethics or any grant of a waiver from a provision of the Code of Ethics requiring disclosure under
applicable SEC rules will also be disclosed on our website.
Stockholder Communications with the Board
Stockholders who wish to do so may communicate directly with the Board or specified individual directors by writing to:
Board of Directors (or name of individual director)
c/o Corporate Secretary
Remark Media, Inc.
3930 Howard Hughes Parkway, Suite 400
Las Vegas, Nevada 89169
We will forward all communications from security holders and interested parties to the full Board, to non-management
directors, to an individual director or to the chairperson of the Board committee that is most closely related to the subject matter
of the communication, except for the following types of communications: (i) communications that advocate that we engage in
illegal activity; (ii) communications that, under community standards, contain offensive or abusive content; (iii)
communications that have no relevance to our business or operations; and (iv) mass mailings, solicitations and
advertisements. The Corporate Secretary will determine when a communication is not to be forwarded. Our acceptance and
forwarding of communications to directors does not imply that directors owe or assume any fiduciary duties to persons
submitting the communications.
Additionally, the Audit Committee has established procedures for the receipt, retention and confidential treatment of
complaints received by Remark regarding accounting, internal accounting controls or auditing matters, including procedures
for confidential, anonymous submissions by employees with respect to such matters. Employees and stockholders may raise a
question or concern to the Audit Committee regarding accounting, internal accounting controls or auditing matters by writing
to:
Chairman, Audit Committee
c/o Corporate Secretary
Remark Media, Inc.
3930 Howard Hughes Parkway, Suite 400
Las Vegas, Nevada 89169
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AUDIT COMMITTEE REPORT
The Audit Committee has reviewed and discussed the consolidated financial statements for the fiscal year ended December
31, 2014 with both management and Cherry Bekaert, Remark’s independent registered public accounting firm. In its
discussion, management has represented to the Audit Committee that Remark’s consolidated financial statements for the fiscal
year ended December 31, 2014 were prepared in accordance with generally accepted accounting principles.
The Audit Committee meets with Remark’s independent registered public accounting firm, with and without management
present, to discuss the results of their examinations, their evaluations of Remark’s internal controls and the overall quality of
Remark’s financial reporting. The Audit Committee has discussed with Cherry Bekaert the matters required to be discussed by
Statement on Auditing Standard No. 16, “Communications with Audit Committees,” issued by the Public Company Accounting
Oversight Board. Cherry Bekaert reported to the Audit Committee regarding the critical accounting estimates and practices and
the estimates and assumptions used by management in the preparation of the audited consolidated financial statements as of
December 31, 2014 and for the fiscal year then ended, all alternative treatments of financial information within generally
accepted accounting principles that have been discussed with management, the ramifications of use of such alternative
treatments and the treatment preferred by Cherry Bekaert.
Cherry Bekaert provided a report to the Audit Committee describing Cherry Bekaert’s internal quality-control procedures
and related matters. Cherry Bekaert also provided to the Audit Committee the written disclosures and the letter required by the
applicable requirements of the Public Company Accounting Oversight Board regarding Cherry Bekaert’s communications with
the Audit Committee concerning independence, and the Audit Committee discussed with Cherry Bekaert its independence.
When considering Cherry Bekaert’s independence, the Audit Committee considered, among other matters, whether Cherry
Bekaert’s provision of non-audit services to Remark is compatible with maintaining the independence of Cherry Bekaert. All
audit and permissible non-audit services in 2014 and 2013 were pre-approved pursuant to these procedures.
Based on the Audit Committee’s review of the audited financial statements and the various discussions noted above, the
Audit Committee recommended to the Board that the audited consolidated financial statements be included in Remark’s Annual
Report on Form 10-K for the fiscal year ended December 31, 2014.
AUDIT COMMITTEE
Theodore P. Botts (Chairman)
Robert G. Goldstein
William W. Grounds
EXECUTIVE COMPENSATION
Summary Compensation Table
The following table presents the dollar amounts of various forms of compensation earned by our NEOs during the years
noted:
Year
Kai-Shing Tao 1
Chairman and CEO
Douglas M. Osrow 2
CFO

2014

Salary
$

Option
Awards

Stock Awards

196,875

$

2,485,500

$

Total

2,435,000

$

5,117,375

2013

—

35,000

—

35,000

2014

150,000

313,750

365,250

829,000

2013

30,192

175,000

140,200

345,392

$

Note: The Stock Awards and Option Awards columns in the table above reflect the aggregate grant date fair value of the respective awards
granted in the year noted. For a discussion of the assumptions and methodologies used to calculate these amounts, please see Note
14 to the consolidated financial statements included in Item 8 of the 2014 Form 10-K.
1.

For 2014, the stock awards represent 150,000 shares of Common Stock awarded to Mr. Tao on November 21, 2014, and 275,000
shares of Common Stock awarded to Pacific Star Capital, of which Mr. Tao is the Chief Investment Officer and sole owner, on
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February 17, 2014, as compensation for providing Mr. Tao’s services as our Chief Executive Officer from September 2012 to
December 2013. For 2014, the option awards represent options to purchase 500,000 shares of Common Stock at an exercise price
of $6.30 per share awarded to Mr. Tao on February 17, 2014, one-fourth of which vested on each of March 31, 2014; June 30, 2014;
September 30, 2014 and December 31, 2014. For 2013, the stock awards represent 28,000 shares of Common Stock awarded to
Mr. Tao on March 6, 2013 as partial compensation for his service on the Board.
2.

Mr. Osrow began serving as our Chief Financial Officer in October 2013. For 2014, the stock awards represent 62,500 shares of
Common Stock awarded to Mr. Osrow on November 21, 2014, three-fourths of which vested on the grant date and one-fourth of
which vested on December 31, 2014, and the option awards represent options to purchase 75,000 shares of Common Stock at an
exercise price of $6.30 per share awarded to Mr. Osrow on February 17, 2014, one-fourth of which vested on each of March 31,
2014; June 30, 2014; September 30, 2014 and December 31, 2014. For 2013, the stock awards represent 50,000 shares of Common
Stock awarded to Mr. Osrow on October 30, 2013, one-fourth of which vested on each of January 30, 2014; April 30, 2014; July 30,
2014 and October 30, 2014, and the option awards represent options to purchase 50,000 shares of Common Stock at an exercise
price of $5.00 per share awarded to Mr. Osrow on November 30, 2013, one-fourth of which vested on each of January 30, 2014;
April 30, 2014; July 30, 2014 and October 30, 2014.

Employment Agreements
Each of Messrs. Tao and Osrow are employees “at will” and we do not have employment agreements with them.
Outstanding Equity Awards at Fiscal Year-End
The following table presents information regarding our NEOs’ unexercised options to purchase our Common Stock as of
December 31, 2014 (all stock awards to our NEOs had vested as of December 31, 2014):
Option Awards
Number of Securities
Underlying
Unexercised Options
Exercisable

Name
Kai-Shing Tao 1
Douglas M. Osrow

1.

442,750

Option Exercise Price
$

Option Expiration
Date

6.30

02/17/2024

75,000

6.30

02/17/2024

50,000

5.00

10/30/2023

On September 30, 2014, Mr. Tao returned to us options to purchase 57,250 shares of Common Stock at an exercise price of $6.30
per share.

Equity Incentive Plans
We have granted stock options and restricted stock under our 2006 Equity Incentive Plan adopted April 13, 2006, our 2010
Equity Incentive Plan adopted June 15, 2010, and our 2014 Incentive Plan adopted on February 17, 2014 and amended on
December 23, 2014. The amount of stock options or shares of stock we grant to recipients generally depends upon their
particular position with Remark and their achievement of certain performance metrics established by the Board. The
Compensation Committee must approve all grants.

30

Director Compensation
The following table presents a summary of the compensation earned by each non-employee director who served on the Board
during the fiscal year ended December 31, 2014:

Name

Option Awards

Theodore P. Botts 1

$

121,750

Total
$

121,750

Robert G. Goldstein 1

121,750

121,750

William W. Grounds 1

121,750

121,750

85,313

85,313

Jason E. Strauss 2

1.

On February 17, 2014, we awarded each of Messrs. Botts, Goldstein and Grounds options to purchase 25,000 shares of our
Common Stock at an exercise price of $6.30 per share as compensation for his service on the Board during 2014. One-fourth of the
awards vested on each of March 31, 2014; June 30, 2014; September 30, 2014 and December 31, 2014.

2.

On March 13, 2014, we awarded Mr. Strauss options to purchase 18,750 shares of our Common Stock at an exercise price of $6.30
per share as compensation for his service on the Board during 2014. One-third of the award vested on each of June 30, 2014;
September 30, 2014 and December 31, 2014.

On April 29, 2015, we granted to each non-employee director serving on our Board options to purchase 75,000 shares of
our Common Stock at an exercise price of $4.30 in compensation for their service on our Board during 2015. Half of the
awards will vest on June 30, 2015, and one-fourth will vest on each of September 30, 2015 and December 31, 2015.
STOCKHOLDER PROPOSALS
We must receive proposals of stockholders intended to be presented at the 2016 Annual Meeting of Stockholders (the
“2016 Annual Meeting”) no later than March 4, 2016, so we may include such proposals in our proxy statement and form of
proxy relating to the 2016 Annual Meeting.
Under SEC rules, if we do not receive notice of a stockholder proposal at least 45 days prior to the first anniversary of the
date of mailing of the prior year’s proxy statement, then we will be permitted to use our discretionary voting authority when the
proposal is raised at the annual meeting, without any discussion of the matter in the proxy statement. In connection with the
2016 Annual Meeting, if we do not receive notice of a stockholder proposal on or before May 18, 2016, we will be permitted to
use our discretionary voting authority as outlined above.
Our Bylaws establish procedures for stockholder nominations related to director elections and bringing business before any
annual meeting or special meeting of our stockholders. For nominations or other business to be properly brought before a
stockholder meeting by a stockholder, the stockholder must have given timely notice thereof in writing to Remark’s Secretary,
and such other business must otherwise be a proper matter for stockholder action. To be timely, a stockholder’s notice shall be
delivered to the Secretary at our principal executive offices not less than 60 days nor more than 90 days prior to the first
anniversary of the preceding year’s annual meeting; provided, however, that in the event that the date of the annual meeting is
advanced by more than 30 days or delayed by more than 60 days from such anniversary date, notice by the stockholder to be
timely must be delivered not earlier than the 90th day prior to such annual meeting and not later than the close of business on
the later of the 60th day prior to such annual meeting or the 10th day following the day on which public announcement of the
date of such meeting is first made.
With respect to nominations, to be in proper written form, a stockholder’s notice to our Secretary must set forth (a) as to
each person whom the stockholder proposes to nominate for election as a director (i) the name, age, business address and
residence address of the person, (ii) the principal occupation or employment of the person, (iii) the class or series and number
of shares of our capital stock, if any, which the person owns beneficially or of record, and (iv) any other information relating to
the person that would be required to be disclosed in a proxy statement or other filings required to be made in connection with
solicitations of proxies for election of directors pursuant to Section 14 of the Exchange Act and the rules and regulations
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promulgated thereunder; and (b) as to the stockholder giving notice (i) the name and record address of such stockholder, (ii) the
class or series and number of shares of our capital stock which such stockholder owns beneficially or of record, (iii) a
description of all arrangements or understandings between such stockholder and each proposed nominee and any other person
or persons (including their names) pursuant to which the nomination(s) are to be made by such stockholder, (iv) a
representation that such stockholder intends to appear in person or by proxy at the annual meeting to nominate the person(s)
named in its notice, and (v) any other information relating to such stockholder that would be required to be disclosed in a proxy
statement or other filings required to be made in connection with solicitations of proxies for election of directors pursuant to
Section 14 of the Exchange Act and the rules and regulations promulgated thereunder. Such notice must be accompanied by a
written consent of each proposed nominee to being named as a nominee and to serve as a director if elected.
With respect to other business, to be in proper written form, a stockholder’s notice to our Secretary must set forth as to
each matter such stockholder proposes to bring before the annual meeting (a) a brief description of the business desired to be
brought before the annual meeting and the reasons for conducting such business at the annual meeting, (b) the name and record
address of such stockholder, (c) the class or series and number of shares of our capital stock which such stockholder owns
beneficially or of record, (d) a description of all arrangements or understandings between such stockholder and any other
person or persons (including their names) in connection with the proposal of such business by such stockholder and any
material interest of such stockholder in such business, and (e) a representation that such stockholder intends to appear in person
or by proxy at the annual meeting to bring such business before the meeting.
PROXY SOLICITATION
We are making this solicitation of proxies on behalf of the Board and we will bear the cost of soliciting proxies. Proxies
may be solicited through the mail and through telephonic or telegraphic communications to, or by meetings with, stockholders
or their representatives by directors, officers and other of our employees who will receive no additional compensation therefor.
We request persons such as brokers, nominees and fiduciaries holding stock in their names for others, or holding stock for
others who have the right to give voting instructions, to forward proxy material to their principals and to request authority for
the execution of the proxy. We will reimburse such persons for their reasonable expenses.
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APPENDIX A

CERTIFICATE OF AMENDMENT
TO THE
AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
REMARK MEDIA, INC.
REMARK MEDIA, INC. (the “Corporation”), a corporation organized and existing under
the General Corporation Law of the State of Delaware (the “DGCL”), hereby certifies as follows:
1.
The name of the Corporation is Remark Media, Inc. The Amended and Restated
Certificate of Incorporation of the Corporation (the “Certificate of Incorporation”) was filed with
the Secretary of State of the State of Delaware on December 23, 2014.
2.
This Certificate of Amendment adds an Article XIII to the Certificate of Incorporation
to read in its entirety as follows:
ARTICLE XIII
Protection of Tax Benefits
Section 1.
Definitions. As used in this Article XIII, the following capitalized terms have
the following meanings when used herein with initial capital letters (and any references to any
portions of Treas. Reg. § 1.382-2T shall include any successor provisions):
(a)
“4.99-percent Transaction” means any Transfer described in clause (i) or (ii) of
Section 2 of this Article XIII.
(b)
“4.99-percent Stockholder” means a Person or group of Persons that is a “5-percent
stockholder” of the Corporation pursuant to Treas. Reg. § 1.382-2T(g), as applied by replacing “5percent” with “4.99-percent” and “five percent” with “4.99 percent,” where applicable.
(c)

“Agent” has the meaning set forth in Section 5 of this Article XIII.

(d)
“Code” means the United States Internal Revenue Code of 1986, as amended from
time to time.
(e)
“Corporation Security” means (i) any Stock, (ii) any share of preferred stock issued
by the Corporation (other than preferred stock described in § 1504(a)(4) of the Code), and (iii) any
warrant, right, or option (including, but not limited to, any option within the meaning of Treas. Reg.
§ 1.382-2T(h)(4)(v) or Treas. Reg. § 1.382-4(d)(9)) to purchase securities of the Corporation.

(f)
“Effective Date” means the date of filing of this Amendment to the Certificate of
Incorporation with the Secretary of State of the State of Delaware.
(g)
“Excess Securities” means any Corporation Security that, in whole or in part and/
or together with one or more other Corporation Securities, gives rise to or is otherwise the subject
of (or but for the application of this Article XIII, would give rise to or otherwise be the subject of)
a Prohibited Transfer.
(h)
“Expiration Date” means the earliest of (i) the close of business on the date that is
the third anniversary of the Effective Date, (ii) the repeal of Section 382 of the Code or any successor
statute if the Board determines that this Article XIII is no longer necessary or desirable for the
preservation of any Tax Benefits, (iii) the close of business on the first day of a taxable year of the
Corporation as to which the Board determines that no Tax Benefits may be carried forward or (iv)
such date as the Board shall fix in accordance with Section 12 of this Article XIII.
(i)
“Percentage Stock Ownership” means, as determined from time to time, the
percentage Stock Ownership interest of any Person, as determined to yield the maximum percentage
under Section 382 of the Code, the Treasury Regulations issued thereunder (including, but not
limited to, Treas. Reg. § 1.382-2T(g), (h), (j) and (k) and Treas. Reg. § 1.382-4) and any other
applicable administrative or judicial authority, all as may be amended from time to time.
(j)
“Person” means any individual, partnership, joint venture, limited liability company,
firm, corporation, unincorporated association or organization, trust, or other entity or any group of
any of the foregoing having a formal or informal understanding among themselves to make a
“coordinated acquisition” of Corporation Securities within the meaning of Treas. Reg. § 1.382-3
(a)(1) or who are otherwise treated as an “entity” within the meaning of Treas. Reg. § 1.382-3(a)
(1), and any successor (by merger or otherwise) of any such entity or group.
(k)
“Prohibited Distributions” means any and all dividends or other distributions paid
by the Corporation with respect to any Excess Securities received by a Purported Transferee.
(l)
“Prohibited Transfer” means any Transfer or purported Transfer of Corporation
Securities to the extent that such Transfer is or would be prohibited and/or void under this Article
XIII.
(m)

“Public Group” has the meaning set forth in Treas. Reg. § 1.382-2T(f)(13).

(n)

“Purported Transferee” has the meaning set forth in Section 4 of this Article XIII.

(o)

“Remedial Holder” has the meaning set forth in Section 7 of this Article XIII.

(p)
“Stock” means any interest that would be treated as “stock” of the Corporation
pursuant to Treas. Reg. § 1.382-2T(f)(18).
(q)
“Stock Ownership” means any direct or indirect ownership of Stock, including any
ownership by virtue of application of constructive ownership rules, with such direct, indirect and
constructive ownership determined under the provisions of Section 382 of the Code and the Treasury
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Regulations thereunder, including, for the avoidance of doubt, any ownership whereby a Person
owns Stock pursuant to a “coordinated acquisition” treated as a single “entity” as defined in Treas.
Reg. § 1.382-3(a)(1), or such Stock is otherwise aggregated with Stock owned by such Person
pursuant to the provisions of Section 382 of the Code and the Treasury Regulations thereunder.
(r)
“Tax Benefits” means, as may be determined from time to time, the net operating
loss carryforwards, capital loss carryforwards, general business credit carryforwards, alternative
minimum tax credit carryforwards and foreign tax credit carryforwards, as well as any loss or
deduction attributable to a “net unrealized built-in loss” of the Corporation or any direct or indirect
subsidiary thereof, within the meaning of Section 382 of the Code.
(s)
“Transfer” means (i) whether direct or indirect, any transfer, sale, assignment,
issuance, gift, bequest, pledge, lien, mortgage or other encumbrance or disposition (irrespective of
whether any of the foregoing is effected voluntarily, by operation of law or otherwise, or whether
inter vivos or upon death) of a Corporation Security (including, but not limited to, a Corporation
Security that is an Excess Security), or (B) any other event, occurrence, action or circumstance
taken or caused by a Person (other than the Corporation) that alters the Percentage Stock Ownership
of any Person or group. A Transfer also shall include the creation or grant of an option (including
an option within the meaning of Treas. Reg. § 1.382-4(d)). For the avoidance of doubt, a Transfer
shall not include the creation or grant of an option by the Corporation, nor shall a Transfer include
the issuance of Corporation Securities by the Corporation.
(t)

“Transferee” means any Person to whom Corporation Securities are Transferred.

(u)
“Treasury Regulations” or “Treas. Reg.” means the regulations, including temporary
regulations or any successor regulations, promulgated under the Code, as amended from time to
time.
Section 2.
Transfer and Ownership Restrictions. In order to preserve any Tax Benefits,
from and after the Effective Date of this Article XIII any Transfer or attempted Transfer with respect
to a Corporation Security prior to the Expiration Date and any Transfer or attempted Transfer with
respect to a Corporation Security pursuant to an agreement entered into prior to the Expiration Date
shall be prohibited and shall be void ab initio if and to the extent that, as a result of such Transfer
or attempted Transfer (or any series of related Transfers or attempted Transfers), either (i) any Person
would become a 4.99-percent Stockholder or (ii) the Percentage Stock Ownership (as determined
immediately prior to any such Transfer or attempted Transfer (or to the start of any series of related
Transfers or attempted Transfers)) in the Corporation of any 4.99-percent Stockholder would be
increased. The prior sentence is not intended to prevent Corporation Securities from being DTCeligible and shall not preclude the settlement of any transaction in Corporation Securities entered
into through the facilities of a national securities exchange; provided, however, that the Corporation
Securities and parties involved in such transaction shall remain subject to the provisions of this
Article XIII in respect of such transaction.
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Section 3.

Exceptions.

(a)
Notwithstanding anything to the contrary herein, Transfers to a Public Group
(including a new Public Group created under Treas. Reg. § 1.382-2T(j)(3)(i)) shall be permitted.
(b)
The restrictions set forth in Section 2 of this Article XIII shall not apply to an
attempted Transfer that is a 4.99-percent Transaction if the transferor or the Transferee obtains the
written approval of the Board or a duly authorized committee thereof. As a condition to granting
its approval pursuant to this Section 3 of this Article XIII, the Board may, in its discretion, require
(at the expense of the transferor and/or Transferee) an opinion of counsel selected by the Board that
the Transfer shall not result in a limitation on the use of any Tax Benefits as a result of the application
of Section 382 of the Code; provided that the Board may grant such approval notwithstanding the
effect of such approval on such Tax Benefits if it determines that the approval is in the best interests
of the Corporation. The Board may grant its approval in whole or in part with respect to such Transfer
and may impose any conditions that it deems reasonable and appropriate in connection with such
approval, including, without limitation, restrictions on the ability of any Transferee to Transfer
Corporation Securities acquired through a Transfer. Approvals of the Board hereunder may be
given prospectively or retroactively. The Board, to the fullest extent permitted by law, may exercise
the authority granted by this Article XIII through duly authorized officers or agents of the
Corporation. Nothing in this Section 3 of this Article XIII shall be construed to limit or restrict the
Board in the exercise of its fiduciary duties under applicable law.
Section 4.

Excess Securities.

(a)
No employee or agent of the Corporation shall record any Prohibited Transfer, and
the purported transferee of such a Prohibited Transfer (the “Purported Transferee”) shall not be
recognized as a stockholder of the Corporation for any purpose whatsoever in respect of any Excess
Security. The Purported Transferee shall not be entitled, with respect to any Excess Security, to
any rights of a stockholder of the Corporation, including, without limitation, the right to vote such
Excess Security and to receive dividends or distributions, whether liquidating or otherwise, in respect
thereof, if any, and ownership of the Excess Security shall be deemed to remain with the transferor
unless and until the Excess Security is transferred to the Agent pursuant to Section 5 of this Article
XIII or until an approval is obtained under Section 3 of this Article XIII. After a Corporation Security
that is an Excess Security shall have been acquired in a Transfer that is not a Prohibited Transfer,
the Corporation Security shall cease to be an Excess Security. For this purpose, any Transfer of an
Excess Security not in accordance with the provisions of this Section 4 or Section 5 of this Article
XIII shall also be a Prohibited Transfer.
(b)
The Corporation may require as a condition to the registration of the Transfer of any
Corporation Security or the payment of any distribution on any Corporation Security that the
proposed Transferee or payee furnish to the Corporation all information reasonably requested by
the Corporation with respect to its direct or indirect ownership interests in such Corporation Security.
The Corporation may make such arrangements or issue such instructions to its stock transfer agent
as may be determined by the Board to be necessary or advisable to implement this Article XIII,
including, without limitation, authorizing such transfer agent to require an affidavit from a Purported
Transferee regarding such Person’s actual and constructive ownership of Corporation Securities
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and other evidence that a Transfer will not be prohibited by this Article XIII as a condition to
registering any transfer.
Transfer to Agent. If the Board determines that a Transfer of any Corporation
Section 5.
Security constitutes a Prohibited Transfer (or would, but for the application of this Article XIII,
constitute a Prohibited Transfer), then, upon written demand by the Corporation sent within thirty
days of the date on which the Board determines that the attempted Transfer would result in Excess
Securities, the Purported Transferee shall transfer or cause to be transferred any certificate or other
evidence of ownership of any and all Excess Securities within the Purported Transferee’s possession
or control, together with any Prohibited Distributions, to an agent designated by the Board (the
“Agent”). The Agent shall thereupon sell to a buyer or buyers, which may include the Corporation,
the Excess Securities transferred to it in one or more arm’s-length transactions (on the public
securities market on which such Excess Securities are traded, if possible, or otherwise privately);
provided, however, that any such sale must not constitute a Prohibited Transfer and provided, further,
that the Agent shall effect such sale or sales in an orderly fashion and shall not be required to effect
any such sale within any specific time frame if, in the Agent’s discretion, such sale or sales would
disrupt the market for the Corporation Securities or otherwise would adversely affect the value of
the Corporation Securities. If a Purported Transferee has resold any Excess Security before receiving
the Corporation’s demand to surrender the Excess Security to the Agent, the Purported Transferee
shall be deemed to have sold the Excess Security for the Agent, and shall be required to transfer to
the Agent any Prohibited Distributions and proceeds of such sale, except to the extent that the
Corporation grants written permission to the Purported Transferee to retain a portion of such sale
proceeds not exceeding the amount that the Purported Transferee would have received from the
Agent pursuant to Section 6 of this Article XIII if the Agent rather than the Purported Transferee
had resold the Excess Security.
Section 6.
Application of Proceeds and Prohibited Distributions. The Agent shall apply
any proceeds of a sale by it of Excess Securities and, if the Purported Transferee has previously
resold the Excess Securities, any amounts received by it from a Purported Transferee, together, in
either case, with any Prohibited Distributions, as follows: (i) first, such amounts shall be paid to
the Agent to the extent necessary to cover its costs and expenses incurred in connection with its
duties hereunder; (ii) second, any remaining amounts shall be paid to the Purported Transferee, up
to the amount paid by the Purported Transferee for the Excess Securities (or the fair market value
at the time of the Transfer, in the event the purported Transfer of the Excess Securities was, in whole
or in part, a gift, inheritance or similar Transfer) which amount (or fair market value) shall be
determined at the discretion of the Board; and (iii) third, any remaining amounts shall be paid to
one or more organizations selected by the Board which is described under Section 501(c)(3) of the
Code (or any comparable successor provision) and contributions to which are eligible for deduction
under each of Sections 170(b)(1)(A), 2055 and 2522 of the Code. The Purported Transferee of
Excess Securities shall have no claim, cause of action or any other recourse whatsoever against any
transferor of Excess Securities. The Purported Transferee’s sole right with respect to such Excess
Securities shall be limited to the amount payable to the Purported Transferee pursuant to this Section
6 of this Article XIII. In no event shall the proceeds of any sale of Excess Securities pursuant to
this Section 6 of this Article XIII inure to the benefit of the Corporation or the Agent, except to the
extent used to cover costs and expenses incurred by Agent in performing its duties hereunder.
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Modification of Remedies for Certain Indirect Transfers. In the event of any
Section 7.
Transfer which does not involve a Transfer of a Corporation Security within the meaning of Delaware
law but that would cause a Person to violate a restriction on Transfers provided for in this Article
XIII, the application of Sections 5 and 6 of this Article XIII shall be modified as described in this
Section 7 of this Article XIII. In such case, such Person (such Person, together with any other
Person whose Stock Ownership is attributed to such Person, a “Remedial Holder”) shall be deemed
to have disposed (simultaneously with the Transfer giving rise to the application of this Section 7
of this Article XIII) of and shall be required to dispose of sufficient Corporation Securities (which
Corporation Securities shall be disposed of in the inverse order in which they were acquired) to
cause such person, following such disposition, not to be in violation of this Article XIII and such
Corporation Securities shall be treated as Excess Securities. Any Corporation Security treated as
an Excess Security under this Section 7 of this Article XIII shall be disposed of through the Agent
as provided in Sections 5 and 6 of this Article XIII, except that the maximum aggregate amount
payable to a Remedial Holder in connection with such sale shall be the fair market value of such
Excess Security at the time of the purported Transfer. A Remedial Holder shall not be entitled, with
respect to any such Excess Security, to any rights of stockholders of the Corporation, including,
without limitation, the right to vote such Excess Security and to receive dividends or distributions,
whether liquidating or otherwise, in respect thereof, if any, following the time of the purported
Transfer. All expenses incurred by the Agent in disposing of such Excess Security shall be paid
out of any amounts due such Person or such other Person. The purpose of this Section 7 of this
Article XIII is to extend the restrictions in Sections 2 and 5 of this Article XIII to situations in which
a 4.99-percent Transaction would have otherwise occurred if there had been a direct Transfer of
Corporation Securities, and this Section 7 of this Article XIII, along with the other provisions of
this Article XIII, shall be interpreted to produce the same results, with differences as the context
requires, as a direct Transfer of Corporation Securities.
Section 8.
Legal Proceedings; Prompt Enforcement. If the Purported Transferee fails
to surrender any Excess Security or the proceeds of a sale thereof to the Agent within thirty days
from the date on which the Corporation makes a written demand pursuant to Section 5 of this Article
XIII (whether or not made within the time specified in Section 5 of this Article XIII), then the
Corporation may take such actions as it deems appropriate to enforce the provisions hereof, including
the institution of legal proceedings to compel the surrender. Nothing in this Section 8 of this Article
XIII shall (i) be deemed inconsistent with any Transfer of any Excess Security provided in this
Article XIII being void ab initio, (ii) preclude the Corporation in its discretion from immediately
bringing legal proceedings without a prior demand or (iii) cause any failure of the Corporation to
act within the time periods set forth in Section 5 of this Article XIII to constitute a waiver or loss
of any right of the Corporation under this Article XIII. The Board may authorize such additional
actions as it deems advisable to give effect to the provisions of this Article XIII.
Section 9.
Liability. To the fullest extent permitted by law, any stockholder subject to
the provisions of this Article XIII who knowingly violates the provisions of this Article XIII and
any Persons controlling, controlled by or under common control with such stockholder shall be
jointly and severally liable to the Corporation for, and shall indemnify and hold the Corporation
harmless against, any and all damages suffered as a result of such violation, including but not limited
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to damages resulting from a reduction in, or elimination of, the Corporation’s ability to utilize its
Tax Benefits, and attorneys’ and auditors’ fees incurred in connection with such violation.
Section 10. Obligation to Provide Information. In addition to any other condition that
may be imposed under this Article XIII with respect to the validity, effectiveness, registration and/
or recognition of the ownership of or a Transfer (other than a Prohibited Transfer) with respect to
any Corporation Security, the Corporation may require any Person who is a beneficial, legal or
record holder of a Corporation Security, any proposed Transferee of a Corporation Security, and
any Person controlling, controlled by or under common control with any of the foregoing, to provide
information relating to the direct or indirect ownership interest of any Corporation Security, and/
or compliance with this Article XIII. The Corporation may make such arrangements or issue such
instructions to its transfer agent as may be determined by the Board to be necessary or advisable to
implement this Article XIII, including, without limitation, authorizing such transfer agent to require
an affidavit from a proposed Transferee regarding such Person’s actual and constructive ownership
of Corporation Securities and other evidence that a Transfer will not be prohibited by this Article
XIII as a condition to registering any transfer.
Section 11.
Legends. The Board may require that any certificates issued by the
Corporation evidencing ownership of shares of Stock that are subject to the restrictions on transfer
and ownership contained in this Article XIII bear the following legend:
“THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION OF
THE CORPORATION (THE “CERTIFICATE OF INCORPORATION”)
CONTAINS RESTRICTIONS PROHIBITING THE TRANSFER (AS DEFINED
IN THE CERTIFICATE OF INCORPORATION) OF STOCK OF THE
CORPORATION (INCLUDING THE CREATION OR GRANT OF CERTAIN
OPTIONS, RIGHTS AND WARRANTS) WITHOUT THE PRIOR
AUTHORIZATION OF THE BOARD OF DIRECTORS OF THE CORPORATION
(THE “BOARD OF DIRECTORS”) IF SUCH TRANSFER AFFECTS THE
PERCENTAGE OF STOCK OF THE CORPORATION (WITHIN THE MEANING
OF SECTION 382 OF THE INTERNAL REVENUE CODE OF 1986, AS
AMENDED (THE “CODE”) AND THE TREASURY REGULATIONS
PROMULGATED THEREUNDER) THAT IS TREATED AS OWNED BY A 4.99PERCENT STOCKHOLDER (AS DEFINED IN THE CERTIFICATE OF
INCORPORATION). IF THE TRANSFER RESTRICTIONS ARE VIOLATED,
THEN THE TRANSFER WILL BE VOID AB INITIO AND THE PURPORTED
TRANSFEREE OF THE STOCK WILL BE REQUIRED TO TRANSFER EXCESS
SECURITIES (AS DEFINED IN THE CERTIFICATE OF INCORPORATION) TO
THE CORPORATION’S AGENT. IN THE EVENT OF A TRANSFER WHICH
DOES NOT INVOLVE SECURITIES OF THE CORPORATION WITHIN THE
MEANING OF THE GENERAL CORPORATION LAW OF THE STATE OF
DELAWARE (“SECURITIES”) BUT WHICH WOULD VIOLATE THE
TRANSFER RESTRICTIONS, THE PURPORTED TRANSFEREE (OR THE
RECORD OWNER) OF THE SECURITIES THAT VIOLATE THE TRANSFER
RESTRICTIONS WILL BE REQUIRED TO TRANSFER SUFFICIENT
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SECURITIES PURSUANT TO THE TERMS PROVIDED FOR IN THE
CERTIFICATE OF INCORPORATION TO CAUSE THE 4.99-PERCENT
STOCKHOLDER TO NO LONGER BE IN VIOLATION OF THE TRANSFER
RESTRICTIONS. THE CORPORATION WILL FURNISH WITHOUT CHARGE
TO THE HOLDER OF RECORD OF THIS CERTIFICATE A COPY OF THE
CERTIFICATE OF INCORPORATION CONTAINING THE ABOVEREFERENCED TRANSFER RESTRICTIONS UPON WRITTEN REQUEST TO
THE CORPORATION AT ITS PRINCIPAL PLACE OF BUSINESS.”
The Board may also require that any certificates issued by the Corporation evidencing
ownership of Corporation Securities that are subject to conditions imposed by the Board
under Section 3 of this Article XIII also bear a conspicuous legend referencing the applicable
restrictions.
Section 12.

Authority of Board of Directors.

(a)
The Board shall have the power to determine all matters necessary for assessing
compliance with this Article XIII, including, without limitation, (i) the identification of 4.99-percent
Stockholders, (ii) whether a Transfer is a 4.99-percent Transaction or would constitute a Prohibited
Transfer, (iii) the Percentage Stock Ownership in the Corporation of any 4.99-percent Stockholder,
(iv) whether an instrument constitutes a Corporation Security, (v) the amount (or fair market value)
due to a Purported Transferee pursuant to Section 6 of this Article XIII, and (vi) any other matters
which the Board determines to be relevant; and the good faith determination of the Board on such
matters shall be conclusive and binding for all the purposes of this Article XIII. In addition, the
Board may, to the extent permitted by law, from time to time establish, modify, amend or rescind
by-laws, regulations and procedures of the Corporation not inconsistent with the provisions of this
Article XIII for purposes of determining whether any Transfer of Corporation Securities would
jeopardize or endanger the Corporation’s ability to preserve and use any Tax Benefits and for the
orderly application, administration and implementation of this Article XIII.
(b)
Nothing contained in this Article XIII shall limit the authority of the Board to take
such other action to the extent permitted by law as it deems necessary or advisable to enable the
Corporation and its stockholders to preserve any Tax Benefits. Without limiting the generality of
the foregoing, in the event of a change in law making one or more of the following actions necessary
or desirable, the Board may, by adopting a written resolution, (i) accelerate the Expiration Date,
(ii) modify the ownership interest percentage in the Corporation or the Persons or groups covered
by this Article XIII, (iii) modify the definitions of any terms set forth in this Article XIII or (iv)
modify the terms of this Article XIII as appropriate, in each case, in order to prevent an ownership
change for purposes of Section 382 of the Code as a result of any changes in applicable Treasury
Regulations or otherwise; provided, however, that the Board shall not cause there to be such
acceleration or modification unless it determines, by adopting a written resolution, that such action
is reasonably necessary or advisable to preserve the Tax Benefits or that the continuation of these
restrictions is no longer reasonably necessary for the preservation of the Tax Benefits. Stockholders
of the Corporation shall be notified of such determination through a filing with the Securities and
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Exchange Commission or such other method of notice as the Secretary of the Corporation shall
deem appropriate.
(c)
In the case of an ambiguity in the application of any of the provisions of this Article
XIII, including any definition used herein, the Board shall have the power to determine the
application of such provisions with respect to any situation based on its reasonable belief,
understanding or knowledge of the circumstances. In the event this Article XIII requires an action
by the Board but fails to provide specific guidance with respect to such action, the Board shall have
the power to determine the action to be taken so long as such action is not contrary to the provisions
of this Article XIII. All such actions, calculations, interpretations and determinations which are
done or made by the Board in good faith shall be conclusive and binding on the Corporation, the
Agent, and all other parties for all other purposes of this Article XIII. The Board may delegate all
or any portion of its duties and powers under this Article XIII to a committee of the Board as it
deems necessary or advisable and, to the fullest extent permitted by law, may exercise the authority
granted by this Article XIII through duly authorized officers or agents of the Corporation. Nothing
in this Article XIII shall be construed to limit or restrict the Board in its exercise of its fiduciary
duties under applicable law.
Section 13. Reliance. To the fullest extent permitted by law, the Corporation and the
members of the Board shall be fully protected in relying in good faith upon the information, opinions,
reports or statements of the chief executive officer, the chief financial officer, the chief accounting
officer or the corporate controller of the Corporation and the Corporation’s legal counsel,
independent auditors, transfer agent, investment bankers or other employees and agents in making
the determinations and findings contemplated by this Article XIII. The members of the Board shall
not be responsible for any good faith errors made in connection therewith. For purposes of
determining the existence and identity of, and the amount of any Corporation Securities owned by,
any stockholder, the Corporation is entitled to rely on the existence and absence of filings of Schedule
13D or 13G under the Securities and Exchange Act of 1934, as amended (or similar filings), as of
any date, subject to its actual knowledge of the ownership of Corporation Securities.
Section 14. Benefits of This Article XIII. Nothing in this Article XIII shall be construed
to give to any Person other than the Corporation or the Agent any legal or equitable right, remedy
or claim under this Article XIII. This Article XIII shall be for the sole and exclusive benefit of the
Corporation and the Agent.
Section 15. Severability. The purpose of this Article XIII is to facilitate the Corporation’s
ability to maintain or preserve its Tax Benefits. If any provision of this Article XIII or the application
of any such provision to any Person or under any circumstance shall be held invalid, illegal or
unenforceable in any respect by a court of competent jurisdiction, such invalidity, illegality or
unenforceability shall not affect any other provision of this Article XIII.
Section 16. Waiver. With regard to any power, remedy or right provided herein or
otherwise available to the Corporation or the Agent under this Article XIII, (i) no waiver will be
effective unless expressly contained in a writing signed by the waiving party and (ii) no alteration,
modification or impairment will be implied by reason of any previous waiver, extension of time,
delay or omission in exercise or other indulgence.
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3.
This Certificate of Amendment was duly adopted in accordance with the provisions
of Section 242 of the DGCL by the directors and stockholders of the Corporation.
IN WITNESS WHEREOF, the undersigned has executed this Certificate of Amendment
this ___ day of ______, 2015.
REMARK MEDIA, INC.
By:
Name:
Title:
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TAX BENEFIT PRESERVATION PLAN
This TAX BENEFIT PRESERVATION PLAN (this “Plan”), dated as of June 4, 2015, is
by and between Remark Media, Inc., a Delaware corporation (the “Company”), and
Computershare Inc., a Delaware corporation, as rights agent (the “Rights Agent”). All
capitalized terms used in this Plan have the meanings given thereto in Section 1.
RECITALS
WHEREAS, effective on June 4, 2015 (the “Rights Dividend Declaration Date”), the
Board of Directors of the Company (the “Board”) adopted this Plan and authorized and declared
a dividend of one preferred share purchase right (a “Right”) for each Common Share outstanding
as of the Close of Business on June 15, 2015 (the “Record Date”), each Right initially
representing the right to purchase one one-thousandth of a Preferred Share (as such number may
be adjusted pursuant to the provisions of this Plan) and having the rights, preferences and
privileges set forth in the form of Certificate of Designation of Series A Junior Participating
Preferred Stock attached hereto as Exhibit A, upon the terms and subject to the conditions set
forth herein;
WHEREAS, the Board further authorized and directed the issuance of one Right (as such
number may be adjusted pursuant to the provisions of this Plan) with respect to each Common
Share that becomes outstanding (whether as an original issuance or from the Company’s
treasury) between the Record Date and the earlier of the (a) Distribution Date and (b) Expiration
Date, and in certain circumstances after the Distribution Date;
WHEREAS, if the Company experiences an “ownership change,” as defined in Section
382 of the Internal Revenue Code of 1986, as amended, or any successor statute (the “Code”), its
ability to use Tax Benefits (as hereinafter defined) for income tax purposes could be substantially
limited or lost altogether; and
WHEREAS, the Company views the Tax Benefits as highly valuable assets of the
Company that are likely to inure to the benefit of the Company and its stockholders, and the
Company believes that it is in the best interests of the Company and its stockholders that the
Company provide for the protection of the Tax Benefits on the terms and conditions set forth
herein.
AGREEMENT
NOW, THEREFORE, in consideration of the premises and the mutual agreements herein
set forth, the parties hereby agree as follows:
Section 1.
Certain Definitions. For purposes of this Plan, the following terms have
the meanings indicated:
(a)
“Acquiring Person” means any Person who or that, together with all Affiliates
and Associates of such Person, is the Beneficial Owner of 4.99% or more of the Common Shares

then outstanding, but shall not include (i) any Exempt Person; or (ii) any Existing Holder, unless
and until such time as such Existing Holder becomes the Beneficial Owner of one or more
additional Common Shares (other than pursuant to a dividend or distribution paid or made by the
Company on the outstanding Common Shares in Common Shares or pursuant to a split or
subdivision of the outstanding Common Shares), unless upon becoming the Beneficial Owner of
such additional Common Shares, such Existing Holder does not Beneficially Own 4.99% or
more of the Common Shares then outstanding. Notwithstanding the foregoing, no Person will be
deemed to be an Acquiring Person as the result of an acquisition of Common Shares by an
Exempt Person that, by reducing the number of Common Shares then outstanding, increases the
proportionate number of Common Shares that are Beneficially Owned by such Person to 4.99%
or more of the Common Shares then outstanding; provided, however, that if a Person becomes
the Beneficial Owner of 4.99% or more of the Common Shares then outstanding solely as the
result of a reduction in the number of Common Shares then outstanding due to an acquisition of
Common Shares by an Exempt Person and, after such acquisition by such Exempt Person,
becomes the Beneficial Owner of one or more additional Common Shares (other than pursuant to
a dividend or distribution paid or made by the Company on the outstanding Common Shares in
Common Shares or pursuant to a split or subdivision of the outstanding Common Shares), then
such Person will be deemed to be an Acquiring Person unless, upon becoming the Beneficial
Owner of such additional Common Shares, such Person does not Beneficially Own 4.99% or
more of the Common Shares then outstanding. Notwithstanding the foregoing, if the Board
determines in good faith that a Person who would otherwise be an Acquiring Person has become
such inadvertently (including because (A) such Person was unaware that it Beneficially Owned a
percentage of the Common Shares that would otherwise cause such Person to be an Acquiring
Person or (B) such Person was aware of the extent of the Common Shares that it Beneficially
Owned but had no actual knowledge of the consequences of such Beneficial Ownership pursuant
to this Plan) and without any intention of changing or influencing control of the Company, and if
such Person divested or divests (including by entering into an agreement with the Company,
which agreement is satisfactory to the Board in its sole discretion, to divest and subsequently
divests in accordance with the terms of such agreement, without exercising or retaining any
power, including voting power, with respect to such Common Shares) as promptly as practicable
a sufficient number of Common Shares so that such Person would no longer be an Acquiring
Person, then such Person will not be deemed to be or to have become an Acquiring Person at any
time for any purposes of this Plan. For all purposes of this Plan, any calculation of the number of
Common Shares outstanding at any particular time, including for purposes of determining the
particular percentage of the outstanding Common Shares of which any Person is the Beneficial
Owner, will be calculated in accordance with Section 382 and the Treasury Regulations
promulgated thereunder.
(b)

“Adjustment Shares” has the meaning set forth in Section 11(a)(ii).

(c)
“Affiliate” and “Associate” have the respective meanings ascribed to such terms
in Rule 12b-2 of the General Rules and Regulations promulgated under the Exchange Act, as in
effect on the Rights Dividend Declaration Date and, to the extent not included within the
foregoing, will also include, with respect to any Person, any other Person (other than an Exempt
Person or an Existing Holder) whose Stock or other securities (i) would be deemed owned
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constructively or indirectly by such first Person for purposes of Section 382; (ii) would be
deemed owned by a single “entity” as defined in Treasury Regulation § 1.382-3(a)(1) in which
both such first Person and such other Person are included; or (iii) otherwise would be deemed
aggregated with the Stock or other securities owned by such first Person pursuant to the
provisions of Section 382; provided, however, that a Person will not be deemed to be an Affiliate
or Associate of another Person solely because either or both such Persons are or were directors of
the Company.
(d)
A Person will be deemed the “Beneficial Owner” of, and will be deemed to
“Beneficially Own,” any securities:
(i)
that such Person or any of such Person’s Affiliates or Associates, directly
or indirectly, owns or has the legal, equitable or contractual right or obligation to acquire
(whether directly or indirectly and whether exercisable immediately or only after the passage of
time, compliance with regulatory requirements, satisfaction of one or more conditions (whether
or not within the control of such Person) or otherwise) (A) pursuant to any agreement,
arrangement or understanding whether or not in writing (other than customary agreements with
and between underwriters and selling group members with respect to a bona fide public offering
of securities); (B) upon the exercise of any conversion rights, exchange rights, rights (other than
the Rights), warrants or options, or otherwise; (C) pursuant to the power to revoke a trust,
discretionary account or similar arrangement; (D) pursuant to the power to terminate a
repurchase or similar so-called “stock borrowing” agreement, arrangement or understanding; or
(E) pursuant to the automatic termination of a trust, discretionary account or similar
arrangement; provided, however, that a Person will not be deemed pursuant to this Section 1(d)
(i) to be the Beneficial Owner of, or to Beneficially Own, any securities (including rights,
options or warrants) that are convertible or exchangeable into, or exercisable for, Common
Shares until such time as such securities are converted, exchanged or exercised, except to the
extent that the acquisition or transfer of securities (including rights, options or warrants) would
be treated as exercised on the date of its acquisition or transfer pursuant to Section 1.382-4(d) of
the Treasury Regulations promulgated under Section 382; provided, further, that a Person will
not be deemed pursuant to this Section 1(d)(i) to be the Beneficial Owner of, or to Beneficially
Own, securities (1) tendered pursuant to a tender or exchange offer made by or on behalf of such
Person or any of such Person’s Affiliates or Associates until such tendered securities are accepted
for purchase or exchange; (2) issuable upon the exercise of Rights at any time prior to the
occurrence of a Triggering Event; (3) issuable upon the exercise of Rights from and after the
occurrence of a Triggering Event if such Rights were acquired by such Person or any of such
Person’s Affiliates or Associates prior to the Distribution Date or pursuant to Section 3(a) or
Section 22 (the “Original Rights”) or pursuant to Section 11(h) in connection with an
adjustment made with respect to any Original Rights; or (4) that a Person or any of such Person’s
Affiliates or Associates may be deemed to have the right to acquire pursuant to any merger or
other acquisition agreement between the Company and such Person (or one or more of its
Affiliates or Associates), or any tender, voting or support agreement entered into by such Person
(or one or more of its Affiliates or Associates) in connection therewith, if such agreement has
been approved by the Board prior to there being an Acquiring Person;
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(ii)
that such Person or any of such Person’s Affiliates or Associates, directly
or indirectly, has the right to vote (including the power to vote or to direct the voting of) or
dispose (or direct the disposition) of or has “beneficial ownership” of (as determined pursuant to
Rule 13d-3 of the General Rules and Regulations promulgated under the Exchange Act, as in
effect on the Rights Dividend Declaration Date), including pursuant to any agreement,
arrangement or understanding whether or not in writing, but only if the effect of such agreement,
arrangement or understanding is to treat such Persons as an “entity” pursuant to Section 1.382-3
(a)(1) of the Treasury Regulations; provided, however, that a Person will not be deemed the
Beneficial Owner of, or to Beneficially Own, any security pursuant to this Section 1(d)(ii) as a
result of an agreement, arrangement or understanding whether or not in writing to vote such
security if such agreement, arrangement or understanding (A) arises solely from a revocable
proxy or consent given to such Person in response to a public proxy or consent solicitation made
pursuant to, and in accordance with, the applicable provisions of the General Rules and
Regulations promulgated under the Exchange Act; and (B) is not also then reportable by such
Person on Schedule 13D pursuant to the Exchange Act (or any comparable or successor report);
or
(iii)
that are Beneficially Owned, directly or indirectly, by any other Person (or
any of such Person’s Affiliates or Associates) with which such first Person (or any of such first
Person’s Affiliates or Associates) has any agreement, arrangement or understanding whether or
not in writing (other than customary agreements with and between underwriters and selling
group members with respect to a bona fide public offering of securities) for the purpose of
acquiring, holding, voting (except pursuant to a revocable proxy to the extent contemplated by
the proviso to Section 1(d)(ii)) or disposing of any securities of the Company, but only if the
effect of such agreement, arrangement or understanding is to treat such Persons as an “entity”
pursuant to Section 1.382-3(a)(1) of the Treasury Regulations; provided, however, that no person
who is an officer, director or employee of an Exempt Person will be deemed, solely by reason of
such person’s status or authority as such, to be a Beneficial Owner of, to have Beneficial
Ownership of or to Beneficially Own any securities of the Company that are Beneficially Owned
(including in a fiduciary capacity) by an Exempt Person or by any other such officer, director or
employee of an Exempt Person; provided further, however, that any stockholder of the Company,
together with any Affiliate, Associate or other person who may be deemed to be a representative
of such stockholder then serving as a director of the Company, will not be deemed to be the
Beneficial Owner of, to have Beneficial Ownership of or to Beneficially Own any securities of
the Company held by any other Person as a result of any Person affiliated or otherwise associated
with such stockholder serving as a director of the Company.
Notwithstanding anything in this Plan to the contrary, to the extent not within the
foregoing provisions of this Section 1(d), a Person will be deemed to be the Beneficial Owner of,
and will be deemed to Beneficially Own or have Beneficial Ownership of, Stock held by any
other Person that such Person would be deemed to own constructively or indirectly or otherwise
would be aggregated with Stock owned by such Person pursuant to Section 382, or any successor
provision or replacement provision and Treasury Regulations thereunder.
(e)

“Board” has the meaning set forth in the recitals at the beginning of this Plan.
4

(f)

“Book Entry Shares” has the meaning set forth in Section 3(a).

(g)
“Business Day” means any day other than a Saturday, Sunday or a day on which
banking institutions in the State of New York or the State of New Jersey are authorized or
obligated by law or executive order to close.
(h)
“Close of Business” on any given date means 5:00 p.m., New York City time, on
such date; provided, however, that if such date is not a Business Day, it means 5:00 p.m., New
York City time, on the next succeeding Business Day.
(i)

“Code” has the meaning set forth in the recitals at the beginning of this Plan.

(j)
“Common Shares” means, unless otherwise specified, the shares of common
stock, par value $0.001 per share, of the Company. When used with reference to any Person
other than the Company, Common Shares means the capital stock with the greatest voting power,
or the equity securities or other equity interest having power to control or direct the management,
of such Person or, if such Person is a Subsidiary of another Person, of the Person that ultimately
controls such first-mentioned Person.
(k)

“Common Share Equivalents” has the meaning set forth in Section 11(a)(iii).

(l)
“Company” has the meaning set forth in the preamble hereto, subject to the terms
of Section 13(a).
(m)
“Current Per Share Market Price” of any security (a “Security” for purposes of
this definition), for all computations other than those made pursuant to Section 11(a)(iii), means
the average of the daily closing prices per share of such Security for the 30 consecutive Trading
Days immediately prior to but not including such date, and for purposes of computations made
pursuant to Section 11(a)(iii), the Current Per Share Market Price of any Security on any date
will be deemed to be the average of the daily closing prices per share of such Security for the 10
consecutive Trading Days immediately following but not including such date; provided,
however, that in the event that the Current Per Share Market Price of the Security is determined
during any period following the announcement by the issuer of such Security of (i) a dividend or
distribution on such Security payable in shares of such Security or securities convertible into
such shares (other than the Rights), or (ii) any subdivision, combination, consolidation, reverse
stock split or reclassification of such Security, and the ex-dividend date for such dividend or
distribution, or the record date for such subdivision, combination, consolidation, reverse stock
split or reclassification, has not occurred prior to the commencement of the requisite 30 Trading
Day or 10 Trading Day period as set forth above, then, and in each such case, the Current Per
Share Market Price will be appropriately adjusted to take into account ex-dividend trading. The
closing price for each day will be the last sale price, regular way, reported at or prior to 4:00
p.m., New York City time, or, if no such sale takes place on such day, the average of the bid and
asked prices, regular way, reported as of 4:00 p.m., New York City time, in either case as
reported in the principal consolidated transaction reporting system with respect to securities
listed or admitted to trading on NASDAQ or, if the Security is not listed or admitted to trading
on NASDAQ, as reported in the principal consolidated transaction reporting system with respect
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to securities listed on the principal national securities exchange on which the Security is listed or
admitted to trading or, if the Security is not listed or admitted to trading on any national
securities exchange, the last quoted price reported at or prior to 4:00 p.m., New York City time,
or, if on such date the Security is not so quoted, the average of the high bid and low asked prices
in the over-the-counter market, as reported as of 4:00 p.m., New York City time, by such system
then in use, or, if on any such date the Security is not quoted by any such organization, the
average of the closing bid and asked prices as furnished by a professional market maker making
a market in the Security selected by the Board. If on any such date no market maker is making a
market in the Security, the fair value of such shares on such date as determined in good faith by
the Board will be used, which determination will be described in a statement filed with the
Rights Agent and will be conclusive and binding on the Rights Agent and the holders of the
Rights. If the Current Per Share Market Price of the Preferred Shares cannot be determined in
the manner provided above or if the Preferred Shares are not publicly held or not listed or traded
in a manner described above, then the Current Per Share Market Price of the Preferred Shares
will be conclusively deemed to be (x) the Current Per Share Market Price of the Common Shares
as determined pursuant to this Section 1(m) multiplied by (y) 1,000 (as such number may be
appropriately adjusted to reflect any subdivision, combination, consolidation, reverse stock split
or reclassification of Common Shares occurring after the Rights Dividend Declaration Date). If
the Security (other than the Preferred Shares) is not publicly held or not so listed or traded, or if
on any such date the Security is not so quoted and no such market maker is making a market in
the Security, then the Current Per Share Market Price means the fair value per share as
determined in good faith by the Board, after consultation with a nationally recognized investment
banking firm, whose determination will be described in a statement filed with the Rights Agent
and will be conclusive and binding on the Rights Agent and the holders of the Rights.
(n)
“Current Exchange Value” means the product of the Current Per Share Market
Price of Common Shares on the date of the occurrence of an Exchange Determination (or the
next Business Day, if such date is not a Business Day) multiplied by the number of Common
Shares for which the Right would otherwise be exchangeable (without regard to whether there
were sufficient Common Shares available therefor).
(o)
“Current Value” means the value of the Adjustment Shares issuable upon the
exercise of a Right.
(p)
“Distribution Date” means the earlier of (i) the Close of Business on the 10th
Business Day (or such later date as may be determined by action of the Board, which action must
be taken prior to the Distribution Date that otherwise would have occurred) after the Shares
Acquisition Date (or, if the 10th Business Day after the Shares Acquisition Date occurs before the
Record Date, then the Record Date); or (ii) the Close of Business on the 10th Business Day (or
such later date as may be determined by the Board) after the date that a tender or exchange offer
by any Person (other than an Exempt Person) is first published, sent or given within the meaning
of Rule 14d-2(a) of the General Rules and Regulations promulgated under the Exchange Act if,
assuming the successful consummation thereof, such Person would be an Acquiring Person, in
either case other than pursuant to a Qualified Offer; provided, however, that if any tender or
exchange offer referred to in clause (ii) of this Section 1(p) is cancelled, terminated or otherwise
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withdrawn prior to the Distribution Date without the purchase or exchange of any Common
Shares pursuant thereto, then such offer will be deemed, for purposes of this paragraph, never to
have been made.
(q)
“Equivalent Shares” means any class or series of capital stock of the Company
having the same rights, privileges and preferences as the Preferred Shares.
(r)

“Exchange Act” means the Securities Exchange Act of 1934, as amended.

(s)

“Exchange Determination” has the meaning set forth in Section 24(a).

(t)

“Exchange Ratio” has the meaning set forth in Section 24(a).

(u)

“Exemption Request” has the meaning set forth in Section 25(a).

(v)
“Exempt Person” means (i) the Company or any Subsidiary of the Company, in
each case including the officers and members of the board of directors thereof acting in their
fiduciary capacities; (ii) any employee benefit plan of the Company or of any Subsidiary of the
Company or any entity or trustee holding (or acting in a fiduciary capacity in respect of) shares
of capital stock of the Company for or pursuant to the terms of any such plan, or for the purpose
of funding other employee benefits for employees of the Company or any Subsidiary of the
Company; or (iii) any Person deemed to be an “Exempt Person” in accordance with Section 25
(a) or (b).
(w)

“Exercise Price” has the meaning set forth in Section 4(a).

(x)
“Existing Holder” means any Person who or that, together with all Affiliates and
Associates of such Person, is, immediately prior to the first public announcement of the adoption
of this Plan, the Beneficial Owner of 4.99% or more of the Common Shares then outstanding.
Notwithstanding anything to the contrary in this Plan, any Existing Holder who, together with all
Affiliates and Associates of such Person, becomes at any time the Beneficial Owner of less than
4.99% of the Common Shares then outstanding will cease to be an Existing Holder and will be
subject to all the provisions of this Plan in the same manner as any Person who is not and was
not an Existing Holder.
(y)
“Expiration Date” means the earliest to occur of (i) the Close of Business on the
Final Expiration Date; (ii) the Redemption Date; (iii) the time at which the Board orders the
exchange of the Rights as provided in Section 24; (iv) the close of business on the effective date
of the repeal of Section 382 or any other change if the Board, in its sole discretion, determines
that this Plan is no longer necessary or desirable for the preservation of the Tax Benefits; (v) the
time at which the Board determines that the Tax Benefits are fully utilized or no longer available
pursuant to Section 382 or that an ownership change pursuant to Section 382 would not
adversely impact in any material respect the time period in which the Company could use the
Tax Benefits, or materially impair the amount of the Tax Benefits that could be used by the
Company in any particular time period, for applicable tax purposes; or (vi) a determination by
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the Board, in its sole discretion and prior to the Distribution Date, that this Plan and the Rights
are no longer in the best interests of the Company and its stockholders.
(z)
“Final Expiration Date” means the date upon which the Rights expire and will
be the earlier of (i) 5:00 p.m., New York City time, on the date that the votes of the stockholders
of the Company, with respect to the Company’s 2015 Annual Meeting of Stockholders, are
certified, unless the continuation of the Rights Plan is approved by the affirmative vote of the
majority of the votes cast at the meeting (or any adjournment or postponement thereof) duly held
in accordance with the Company’s Amended and Restated Bylaws, as amended, and applicable
law (in which case clause (ii) will govern); or (ii) 5:00 p.m., New York City time, on June 4,
2018.
(aa)

“NASDAQ” means The NASDAQ Stock Market LLC.

(ab)

“Original Rights” has the meaning set forth in Section 1(d)(i).

(ac) “Person” means any individual, firm, corporation, partnership, limited liability
company, joint venture, business trust, trust, association, syndicate, group (as such term is used
in Rule 13d-5 of the General Rules and Regulations promulgated under the Exchange Act, as in
effect on the Rights Dividend Declaration Date), other entity or any group of Persons making a
“coordinated acquisition” of Common Shares within the meaning of Treasury Regulation §
1.382-3(a)(1) or who are otherwise treated as an “entity” within the meaning of Treasury
Regulation § 1.382-3(a)(1), and, in each case, will include any successor (by merger or
otherwise) of any such Person, but will not include a Public Group (as defined in Section
1.382-2T(f)(13) of the Treasury Regulations).
(ad)

“Plan” has the meaning set forth in the preamble hereto.

(ae)

“Post-Event Transferee” has the meaning set forth in Section 7(e).

(af)

“Pre-Event Transferee” has the meaning set forth in Section 7(e).

(ag) “Preferred Shares” means shares of Series A Junior Participating Preferred
Stock, par value $0.001 per share, of the Company and, to the extent that there are not a
sufficient number of shares of Preferred Shares authorized to permit the full exercise of the
Rights, any other series of preferred stock of the Company designated for such purpose
containing terms substantially similar to the terms of the Preferred Shares.
(ah)

“Principal Party” has the meaning set forth in Section 13(b).

(ai)

“Record Date” has the meaning set forth in the recitals at the beginning of this

(aj)

“Redemption Date” has the meaning set forth in Section 23(a).

(ak)

“Redemption Price” has the meaning set forth in Section 23(a).

Plan.
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(al)

“Requesting Person” has the meaning set forth in Section 25(a).

(am)

“Right” has the meaning set forth in the recitals at the beginning of this Plan.

(an)

“Rights Agent” has the meaning set forth in the preamble hereto.

(ao) “Rights Certificate” means a certificate substantially in the form attached hereto
as Exhibit B.
(ap) “Rights Dividend Declaration Date” has the meaning set forth in the recitals at
the beginning of this Plan.
(aq)

“Section 11(a)(ii) Event” means any event described in Section 11(a)(ii).

(ar)

“Section 11(a)(ii) Trigger Date” has the meaning set forth in Section 11(a)(iii).

(as)

“Section 13 Event” means any event described in clause (i), (ii) or (iii) of Section

13(a).
(at)
“Section 382” means Section 382 of the Code or any successor or replacement
provision and the Treasury Regulation promulgated thereunder.
(au)

“Securities Act” means the Securities Act of 1933, as amended.

(av)

“Security” has the meaning set forth in Section 1(m).

(aw) “Shares Acquisition Date” means the first date of public announcement (which,
for purposes of this definition, includes the filing or amending of a report pursuant to Section 13
(d) of the Exchange Act or pursuant to a comparable successor statute) by the Company or an
Acquiring Person that an Acquiring Person has become such or that discloses information that
reveals the existence of an Acquiring Person.
(ax)

“Spread” means the excess of (i) the Current Value over (ii) the Exercise Price.

(ay) “Stock” means with respect to any Person, such Person’s (i) common shares; (ii)
preferred shares (other than preferred shares described in Section 1504(a)(4) of the Code); and
(iii) any other interest that would be treated as “stock” of such Person pursuant to Treasury
Regulation § 1.382-2T(f)(18).
(az)

“Subsequent Transferee” has the meaning set forth in Section 7(e).

(ba) “Subsidiary” of any Person means any firm, corporation, partnership, limited
liability company, joint venture, business trust, trust, association, syndicate or other entity
(whether or not incorporated) of which an amount of voting securities sufficient to elect a
majority of the directors or Persons having similar authority, or a majority of the equity or
ownership interests, is Beneficially Owned, directly or indirectly, by such Person, or any firm,
corporation, partnership, limited liability company, joint venture, business trust, trust,
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association, syndicate or other entity (whether or not incorporated) otherwise controlled by such
Person.
(bb)

“Substitution Period” has the meaning set forth in Section 11(a)(iii).

(bc) “Summary of Rights” means a summary of this Plan substantially in the form
attached hereto as Exhibit C.
(bd) “Tax Benefits” means net operating losses, capital loss carryovers, general
business credit carryovers, alternative minimum tax credit carryovers, foreign tax credit
carryovers or any loss or deduction attributable to a “net unrealized built-in loss” within the
meaning of Section 382, in each case of the Company or any of its Subsidiaries, and any other
tax attribute the benefit of which is subject to possible limitation pursuant to Section 382.
(be) “Trading Day” means a day on which the principal national securities exchange
on which a referenced security is listed or admitted to trading is open for the transaction of
business or, if a referenced security is not listed or admitted to trading on any national securities
exchange, a Business Day.
(bf)
“Treasury Regulations” means the final, temporary and proposed income tax
regulations promulgated by the United States Department of the Treasury pursuant to the Code,
as amended or superseded from time to time.
(bg)

“Triggering Event” means any Section 11(a)(ii) Event or Section 13 Event.

(bh)

“Trust” has the meaning set forth in Section 24(b)(ii).

(bi)

“Trust Agreement” has the meaning set forth in Section 24(b)(ii).

(bj)

“Waiver Request” has the meaning set forth in Section 25(b).

Section 2.
Appointment of Rights Agent. The Company hereby appoints the Rights
Agent to act as rights agent for the Company in accordance with the express terms and
conditions hereof (and no implied terms or conditions), and the Rights Agent hereby accepts
such appointment. The Company may from time to time appoint such co-rights agents as it may
deem necessary or desirable upon 10 days prior written notice to the Rights Agent. If the
Company appoints one or more co-rights agents, then the respective duties of the Rights Agent
and such co-rights agents will be as the Company determines and the Company shall provide
written notice thereof to the Rights Agent. The Rights Agent will have no duty to supervise, and
will in no event be liable for the acts or omissions of, any co-rights agent.
Section 3.

Issuance of Rights Certificates.

(a)
Rights Evidenced by Certificates for Common Shares and Book Entry Shares.
Until the Distribution Date, (i) the Rights (unless earlier expired, redeemed or terminated) will be
evidenced (subject to the provisions of Section 3(b) and Section 3(c)) by the certificates for
Common Shares registered in the names of the holders thereof or, in the case of uncertificated
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Common Shares registered in book entry form (“Book Entry Shares”), by notation in accounts
reflecting the ownership of such Common Shares (which certificates and Book Entry Shares, as
applicable, will also be deemed to be Rights Certificates) and not by separate Rights Certificates;
and (ii) the Rights (and the right to receive Rights Certificates) will be transferable only in
connection with the transfer of the underlying Common Shares (including a transfer to the
Company). As soon as practicable after the Distribution Date, the Company will prepare and
execute, the Rights Agent will countersign (manually or by facsimile) and the Company will
send or cause to be sent (and the Rights Agent will, if requested in writing and provided with all
necessary information and documents, send) (by mailing, in accordance with Section 26 or by
such means as may be selected by the Company) to each record holder of Common Shares as of
the Close of Business on the Distribution Date (other than any Acquiring Person or any of its
Affiliates or Associates), at the address of such holder shown on the transfer books of the
Company or the transfer agent for the Common Shares, as applicable, one or more Rights
Certificates evidencing one Right for each Common Share so held, subject to adjustment as
provided herein. Issuance of a Rights Certificate to any Person will not preclude a later
determination that all or part of the Rights represented thereby are null and void pursuant to
Section 7(e). To the extent that a Section 11(a)(ii) Event has also occurred, the Company may
implement such procedures as it deems appropriate in its sole discretion to minimize the
possibility that Rights are issued to any Person whose Rights are null and void pursuant to
Section 7(e). In the event that an adjustment in the number of Rights per Common Share has
been made pursuant to Section 11, then at the time of distribution of the Rights Certificates, the
Company will make the necessary and appropriate rounding adjustments (in accordance with
Section 14(a)) so that Rights Certificates representing only whole numbers of Rights are
distributed and cash is paid in lieu of any fractional Rights (in accordance with Section 14(a)).
As of and after the Distribution Date, the Rights will be evidenced solely by the Rights
Certificates and may be transferred by the transfer of the Rights Certificates as permitted hereby,
separately and apart from any transfer of Common Shares, and the holders of such Rights
Certificates as shown on the transfer books of the Company or the transfer agent for the Rights
(which may be the Rights Agent), as applicable, will be the record holders thereof. The
Company will promptly notify the Rights Agent in writing upon the occurrence of the
Distribution Date and, if such notification is given orally, the Company shall confirm same in
writing on or prior to the Business Day next following. Until such notice is provided to the
Rights Agent, the Rights Agent may presume conclusively for all purposes that the Distribution
Date has not occurred.
(b)
Summary of Rights; Outstanding Common Shares. The Company will make
available, or cause to be made available, promptly after the Record Date, a copy of the Summary
of Rights to any holder of Rights who may so request from time to time prior to the Expiration
Date. With respect to certificates for Common Shares and Book Entry Shares, as applicable,
outstanding as of the Record Date or issued subsequent to the Record Date, until the earlier of
the Distribution Date or the Expiration Date, the Rights will be evidenced by such certificates or
Book Entry Shares, and the registered holders of the Common Shares will also be the registered
holders of the associated Rights. Until the earlier of the Distribution Date or the Expiration Date,
the surrender for transfer of any Common Shares in respect of which Rights have been issued
(with or without a copy of the Summary of Rights) will also constitute the transfer of the Rights
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associated with such Common Shares. Notwithstanding anything to the contrary in this Plan,
upon the effectiveness of a redemption pursuant to Section 23 or an exchange pursuant to Section
24, the Company will not thereafter issue any additional Rights and, for the avoidance of doubt,
no Rights will be attached to or will be issued with any Common Shares (including any Common
Shares issued pursuant to an exchange) at any time thereafter.
(c)
Legend. Rights will be issued in respect of all Common Shares that are issued
(whether as an original issuance or from the Company’s treasury) after the Record Date but prior
to the earlier of the Distribution Date or the Expiration Date. Certificates representing such
Common Shares will also be deemed to be certificates for Rights, and will bear a legend in
substantially the following form if such certificates are issued after the Record Date but prior to
the earlier of the Distribution Date or the Expiration Date:
THIS CERTIFICATE ALSO EVIDENCES AND ENTITLES THE HOLDER HEREOF
TO CERTAIN RIGHTS AS SET FORTH IN A TAX BENEFIT PRESERVATION PLAN,
DATED AS OF JUNE 4, 2015, BETWEEN REMARK MEDIA, INC. (THE
“COMPANY”) AND COMPUTERSHARE INC., AS RIGHTS AGENT (OR ANY
SUCCESSOR RIGHTS AGENT), AS THE SAME MAY BE SUPPLEMENTED,
AMENDED OR RESTATED FROM TIME TO TIME (THE “BENEFIT PLAN”), THE
TERMS OF WHICH ARE HEREBY INCORPORATED HEREIN BY REFERENCE
AND A COPY OF WHICH IS ON FILE AT THE PRINCIPAL EXECUTIVE OFFICES
OF THE COMPANY. UNDER CERTAIN CIRCUMSTANCES, AS SET FORTH IN
THE BENEFIT PLAN, SUCH RIGHTS (AS DEFINED IN THE BENEFIT PLAN)
MAY BE REDEEMED, MAY BECOME EXERCISABLE FOR SECURITIES OR
ASSETS OF THE COMPANY OR SECURITIES OF ANOTHER ENTITY, MAY BE
EXCHANGED FOR SHARES OF COMMON STOCK OR OTHER SECURITIES OR
ASSETS OF THE COMPANY, MAY EXPIRE OR MAY BE EVIDENCED BY
SEPARATE CERTIFICATES AND MAY NO LONGER BE EVIDENCED BY THIS
CERTIFICATE. THE COMPANY WILL MAIL TO THE HOLDER OF THIS
CERTIFICATE A COPY OF THE BENEFIT PLAN WITHOUT CHARGE AFTER
RECEIPT OF A WRITTEN REQUEST THEREFOR. UNDER CERTAIN
CIRCUMSTANCES AS SET FORTH IN THE BENEFIT PLAN, RIGHTS THAT
ARE OWNED BY, TRANSFERRED TO OR HAVE BEEN OWNED BY AN
ACQUIRING PERSON (AS DEFINED IN THE BENEFIT PLAN) OR ANY OF
ITS AFFILIATES (AS DEFINED IN THE BENEFIT PLAN) OR ASSOCIATES
(AS DEFINED IN THE BENEFIT PLAN) WILL BE NULL AND VOID AND WILL
NO LONGER BE TRANSFERRABLE.
With respect to any Book Entry Shares, a legend in substantially similar form will be included in
a notice to the record holder of such shares in accordance with applicable law. With respect to
such certificates for Common Shares or Book Entry Shares, as applicable, containing the
foregoing legend, until the earlier of the Distribution Date or the Expiration Date, (i) the Rights
associated with the Common Shares represented by such certificates or Book Entry Shares will
be evidenced solely by such certificates or Book Entry Shares, (ii) the registered holders of the
Common Shares will also be the registered holders of the associated Rights and (iii) the
12

surrender for transfer of any such certificates or Book Entry Shares (with or without a copy of
the Summary or Rights) will also constitute the transfer of the Rights associated with the
Common Shares represented thereby. Notwithstanding this Section 3(c), the omission of the
legend required hereby, the inclusion of a legend that makes reference to a rights agreement other
than this Plan or the failure to provide notice thereof will not affect the enforceability of any part
of this Plan or the rights of any holder of Rights.
(d)
Acquisitions of Rights by the Company. In the event that the Company purchases
or acquires any Common Shares after the Record Date but prior to the earlier of the Distribution
Date or the Expiration Date, any Rights associated with such Common Shares will be deemed
cancelled and retired so that the Company will not be entitled to exercise any Rights associated
with the Common Shares that are no longer outstanding.
Section 4.

Form of Rights Certificates.

(a)
Rights Certificates. The Rights Certificates (and the form of election to purchase
and form of assignment, including the certifications therein, to be printed on the reverse thereof)
will be substantially in the form of Exhibit B hereto, and may have such marks of identification
or designation and such legends, summaries or endorsements printed thereon as the Company
may deem appropriate (but which do not affect the rights, duties, responsibilities and liabilities of
the Rights Agent) and are not inconsistent with the provisions of this Plan, or as may be required
to comply with any applicable law or with any rule or regulation made pursuant thereto, with any
applicable rule or regulation of any applicable stock exchange or trading system or the Financial
Industry Regulatory Authority, or to conform to usage. Subject to the provisions of Section 11
and Section 22, the Rights Certificates, whenever distributed, will be dated as of the Record Date
(or in the case of Rights issued with respect to Common Shares issued by the Company after the
Record Date, as of the date of issuance of such Common Shares) and on their face will entitle the
holders thereof to purchase such number of one one-thousandths of a Preferred Share as will be
set forth therein at the price set forth therein (such exercise price per one one-thousandth of a
Preferred Share, the “Exercise Price”), but the number and type of securities purchasable upon
the exercise of each Right and the Exercise Price will be subject to adjustment as provided
herein.
(b)
Certain Legends. Any Rights Certificate issued pursuant to Section 3(a), Section
11(h) or Section 22 that represents Rights that are Beneficially Owned by an Acquiring Person,
an Affiliate or Associate of an Acquiring Person, a Post-Event Transferee, a Pre-Event
Transferee, a Subsequent Transferee or any nominee of any of the foregoing, and any Rights
Certificate issued pursuant to Section 6 or Section 11 upon transfer, exchange, replacement or
adjustment of any other Rights Certificate referred to in this sentence, will contain (to the extent
the Company has notified the Rights Agent in writing and to the extent feasible) substantially the
following legend:
THE RIGHTS REPRESENTED BY THIS RIGHTS CERTIFICATE ARE OR WERE
BENEFICIALLY OWNED BY A PERSON WHO WAS OR BECAME AN
ACQUIRING PERSON OR AN AFFILIATE OR ASSOCIATE OF AN ACQUIRING
PERSON. ACCORDINGLY, THIS RIGHTS CERTIFICATE AND THE RIGHTS
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REPRESENTED HEREBY MAY BECOME NULL AND VOID IN THE
CIRCUMSTANCES SPECIFIED IN SECTION 7(e) OF THE TAX BENEFIT
PRESERVATION PLAN, DATED AS OF JUNE 4, 2015, BETWEEN REMARK
MEDIA, INC. AND COMPUTERSHARE INC., AS RIGHTS AGENT (OR ANY
SUCCESSOR RIGHTS AGENT), AS THE SAME MAY BE SUPPLEMENTED,
AMENDED OR RESTATED FROM TIME TO TIME.
(c)
Uncertificated Rights. Notwithstanding anything to the contrary in this Plan, the
Company and the Rights Agent may amend this Plan to provide for uncertificated Rights in
addition to or in place of Rights evidenced by Rights Certificates.
Section 5.

Countersignature and Registration.

(a)
Countersignature. The Rights Certificates will be duly executed on behalf of the
Company by its Chairman of the Board, Chief Executive Officer, President or Chief Financial
Officer, which execution will be attested to by the Secretary or an Assistant Secretary of the
Company, in each case either manually or by facsimile signature, and will have affixed thereto
the Company’s seal (if any) or a facsimile thereof. The Rights Certificates will be countersigned,
either manually or by facsimile signature, by an authorized signatory of the Rights Agent, but it
will not be necessary for the same signatory to countersign all of the Rights Certificates. No
Rights Certificate will be valid for any purpose unless countersigned by the Rights Agent. If any
director or officer of the Company who has signed or attested to any of the Rights Certificates
ceases to be such director or officer of the Company before countersignature by the Rights Agent
and issuance and delivery by the Company, such Rights Certificates nevertheless may be
countersigned by the Rights Agent and issued and delivered by the Company with the same force
and effect as though the person who signed or attested to such Rights Certificates on behalf of
the Company had not ceased to be a director or officer of the Company. Any Rights Certificate
may be signed or attested to on behalf of the Company by any person who, as of the actual date
of the execution of such Rights Certificate, is a proper director or officer of the Company to sign
such Rights Certificate, although at the date of the execution of this Plan any such person was
not such a director or officer.
(b)
Transfer Books. Following the Distribution Date and receipt by the Rights Agent
of written notice to that effect and all other necessary information and documents referred to in
Section 3(a), the Rights Agent will keep or cause to be kept, at its office designated for such
purposes, books for registration and transfer of the Rights Certificates issued hereunder. Such
books will show the names and addresses of the respective holders of the Rights Certificates, the
number of Rights evidenced on its face by each of the Rights Certificates, the certificate number
of each of the Rights Certificates and the date of each of the Rights Certificates. The Rights
Agent will not register, or permit to be registered, any transfer or exchange of any Rights
Certificates (or the underlying Rights) that have become null and void pursuant to Section 7(e),
have been redeemed pursuant to Section 23 or have been exchanged pursuant to Section 24.
Section 6.
Transfer, Split Up, Combination and Exchange of Rights Certificates;
Mutilated, Destroyed, Lost or Stolen Rights Certificates.
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(a)
Transfer, Split Up, Combination and Exchange of Rights Certificates. Subject to
the provisions of Section 4(b), Section 7(e), Section 14 and Section 24, at any time after the
Close of Business on the Distribution Date, and at or prior to the Close of Business on the
Expiration Date, any Rights Certificate (other than any Rights Certificate representing Rights
that have become null and void or that have been exchanged or redeemed pursuant to the terms
hereof) may be transferred, split up, combined or exchanged for another Rights Certificate
entitling the registered holder to purchase a like number of one one-thousandths of a Preferred
Share (or, following a Triggering Event, other securities, cash or other assets, as the case may be)
as the Rights Certificate surrendered then entitled such holder (or former holder in the case of a
transfer) to purchase. Any registered holder desiring to transfer, split up, combine or exchange
any Rights Certificate will make such request in writing delivered to the Rights Agent, and will
surrender, together with any required form of assignment and Rights Certificated duly executed
and properly completed, the Rights Certificate to be transferred, split up, combined or exchanged
at the office of the Rights Agent designated for such purpose. The Right Certificates are
transferable only on the registry books of the Rights Agent. Notwithstanding anything in this
Plan to the contrary, neither the Rights Agent nor the Company will be obligated to take any
action whatsoever with respect to the transfer of any such surrendered Rights Certificate until the
registered holder has properly completed and duly executed the certificate contained in the form
of assignment on the reverse side of such Rights Certificate and has provided such additional
evidence of the identity of the Beneficial Owner (or former Beneficial Owner) or Affiliates or
Associates thereof, in each case as the Company or the Rights Agent reasonably requests.
Thereupon, subject to Section 4(b), Section 7(e), Section 14 and Section 24, the Rights Agent
will countersign (by manual or facsimile signature) and deliver to the Person entitled thereto a
Rights Certificate as so requested. The Company or the Rights Agent may require payment from
the holder of a Rights Certificate of a sum sufficient to cover any tax or charge that may be
imposed in connection with any transfer, split up, combination or exchange of any Rights
Certificate. If and to the extent that the Company does require payment of any such tax or
charge, the Company will provide the Rights Agent prompt written notice thereof and the Rights
Agent will not deliver any Right Certificate unless and until the Rights Agent is satisfied that all
such payments have been made, and the Rights Agent will forward any such sum collected by it
to the Company or to such Person as the Company specifies by written notice. The Rights Agent
will not have any duty or obligation to take any action pursuant to any Section of this Plan that
requires the payment of taxes or charges or related to the issuance or delivery of Rights
Certificates unless and until it is satisfied that all such taxes or charges have been paid.
(b)
Mutilated, Destroyed, Lost or Stolen Rights Certificates. Subject to the provisions
of Section 7(e), Section 11(a)(ii) and Section 24, at any time after the Distribution Date and prior
to the Expiration Date, upon receipt by the Company and the Rights Agent of evidence
reasonably satisfactory to them of the loss, theft, destruction or mutilation of a Rights Certificate
and such additional evidence of the identity of the Beneficial Owner (or former Beneficial
Owner) or Affiliates or Associates thereof as the Company or the Rights Agent may request, and,
in case of loss, theft or destruction, of indemnity or security satisfactory to them, and
reimbursement to the Company and the Rights Agent of all reasonable expenses incidental
thereto, and upon surrender to the Rights Agent and cancellation of the Rights Certificate if
mutilated, the Company will make and deliver a new Rights Certificate of like tenor to the
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Rights Agent for countersignature and delivery to the registered holder in lieu of the Rights
Certificate so lost, stolen, destroyed or mutilated. Every new Rights Certificate issued pursuant
to this Section 6(b) in lieu of any lost, stolen, destroyed or mutilated Rights Certificate will
evidence an original additional contractual obligation of the Company, whether or not the lost,
stolen, destroyed or mutilated Rights Certificate will be at any time enforceable by anyone, and,
subject to Section 7(e) will be entitled to all the benefits of this Plan equally and proportionately
with any and all other Rights duly issued hereunder.
Section 7.

Exercise of Rights; Exercise Price; Expiration Date of Rights.

(a)
Exercise of Rights. Subject to Section 7(e), Section 23(b) and Section 24(a), the
registered holder of any Rights Certificate may exercise the Rights evidenced thereby (except as
otherwise provided herein) in whole or in part on any Business Day at or after the Distribution
Date and prior to the Close of Business on the Expiration Date by surrender of the Rights
Certificate, with the form of election to purchase and certificate on the reverse side thereof
properly completed and duly executed, to the Rights Agent at the office of the Rights Agent
designated for such purpose, together with payment of the Exercise Price for each one onethousandth of a Preferred Share (or, following a Triggering Event, other securities, cash or other
assets, as the case may be) as to which the Rights are exercised. The Company shall promptly
notify the Rights Agent in writing upon the occurrence of the Expiration Date and, if such
notification is given orally, the Company shall confirm same in writing on or prior to the
Business Day next following. Until such notice is received by the Rights Agent, the Rights Agent
may presume conclusively for all purposes, prior to the Final Expiration Date, that the Expiration
Date has not occurred. Except for those provisions herein that expressly survive the termination
of this Plan, this Plan shall terminate upon the earlier of the Expiration Date and such time as all
outstanding Rights have been exercised, redeemed or exchanged hereunder.
(b)
Price. The Exercise Price for each one one-thousandth of a Preferred Share
issuable pursuant to the exercise of a Right is initially $19.00 and is subject to adjustment from
time to time as provided in Section 11 or Section 13, and is payable in accordance with Section 7
(c).
(c)
Payment. Except as otherwise provided in this Plan, upon receipt of a Rights
Certificate representing exercisable Rights, with the form of election to purchase and
certification properly completed and duly executed, accompanied by payment of the aggregate
Exercise Price for the total number of one one-thousandths of a Preferred Share (or, following a
Triggering Event, other securities, cash or other assets, as the case may be) to be purchased and
an amount equal to any applicable tax or charge required to be paid by the holder of such Rights
Certificate in accordance with Section 9(e), the Rights Agent will, subject to Section 7(f) and
Section 20(k), thereupon promptly (i) (A) requisition from any transfer agent of the Preferred
Shares (or make available, if the Rights Agent is the transfer agent for the Preferred Shares) a
certificate for the total number of one one-thousandths of a Preferred Share (or, following a
Triggering Event, other securities, cash or other assets, as the case may be) to be purchased (or,
in the case of uncertificated shares or other securities, requisition from the transfer agent a notice
setting forth such number of shares or other securities to be purchased for which registration will
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be made on the transfer books of the Company), and the Company hereby irrevocably authorizes
its transfer agent to comply with all such requests, or (B) if the Company has elected to deposit
the total number of one one-thousandths of a Preferred Share (or, following a Triggering Event,
other securities, cash or other assets, as the case may be) issuable upon exercise of the Rights
hereunder with a depositary agent, requisition from such depositary agent depositary receipts
representing interests in such number of one one-thousandths of a Preferred Share (or, following
a Triggering Event, other securities, cash or other assets, as the case may be) as are to be
purchased (in which case certificates for the Preferred Shares (or, following a Triggering Event,
other securities, cash or other assets, as the case may be) represented by such receipts will be
deposited by the transfer agent with such depositary agent) and the Company hereby irrevocably
directs such depositary agent to comply with such request; (ii) when necessary to comply with
this Plan, requisition from the Company the amount of cash, if any, to be paid in lieu of the
issuance of fractional shares in accordance with Section 14; (iii) after receipt of such certificates,
notices, or depositary receipts, cause the same to be delivered to or upon the order of the
registered holder of such Rights Certificate, registered in such name or names as may be
designated by such holder; and (iv) when necessary to comply with this Plan, after receipt
thereof, deliver such cash to or upon the order of the registered holder of such Rights Certificate.
The payment of the Exercise Price (as such amount may be reduced (including to zero) pursuant
to Section 11(a)(iii)), and an amount equal to any applicable tax or charge required to be paid by
the holder of such Rights Certificate in accordance with Section 9(e), may be made by certified
bank check, money order, cashier’s check or bank draft payable to the order of the Company. In
the event that the Company is obligated to issue securities of the Company other than Preferred
Shares, pay cash or distribute other property pursuant to Section 11(a), then the Company will
make all arrangements necessary so that such other securities, cash or other property are
available for distribution by the Rights Agent, if and when necessary to comply with this Plan.
Notwithstanding anything to the contrary in this Plan, the Company reserves the right to require
that prior to the occurrence of a Triggering Event, upon any exercise of Rights, a number of
Rights be exercised so that only whole Preferred Shares would be issued.
(d)
Partial Exercise. If the registered holder of any Rights Certificate exercises less
than all the Rights evidenced thereby, then a new Rights Certificate evidencing Rights equivalent
to the Rights remaining unexercised will be issued by the Rights Agent and delivered to or upon
the order of the registered holder of such Rights Certificate, registered in such name as may be
designated by such holder, subject to the provisions of Section 14.
(e)
Prohibited Issuances. Notwithstanding anything to the contrary in this Plan, from
and after the first occurrence of a Triggering Event, any Rights that are or were acquired or
Beneficially Owned by (i) an Acquiring Person or an Affiliate or Associate of an Acquiring
Person, (ii) a transferee of an Acquiring Person (or an Affiliate or Associate of an Acquiring
Person) who becomes a transferee after the Acquiring Person becomes such (a “Post-Event
Transferee”), (iii) a transferee of an Acquiring Person (or an Affiliate or Associate of an
Acquiring Person) who becomes a transferee prior to or concurrently with the Acquiring Person
becoming such and receives such Rights pursuant to either (A) a transfer (whether or not for
consideration) from the Acquiring Person to holders of equity interests in such Acquiring Person
or to any Person with whom the Acquiring Person has any continuing agreement, arrangement or
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understanding whether or not in writing regarding the transferred Rights or (B) a transfer that the
Board has determined is part of a plan, arrangement or understanding that has as a primary
purpose or effect the avoidance of this Section 7(e) (a “Pre-Event Transferee”), (iv) any
subsequent transferee receiving transferred Rights from a Post-Event Transferee or a Pre-Event
Transferee, either directly or through one or more intermediate transferees (a “Subsequent
Transferee”), or (v) any nominee of any of the foregoing will, in each case, become null and void
without any further action, and no holder (whether or not such holder is an Acquiring Person or
an Affiliate or Associate of an Acquiring Person) of such Rights will have any rights whatsoever
(including the right to exercise) with respect to such Rights or any Rights Certificates that
formerly evidenced such Rights, whether pursuant to any provision of this Plan or otherwise.
From and after the first occurrence of a Triggering Event, no Rights Certificate will be issued
pursuant to this Plan (including to an Acquiring Person, an Affiliate or Associate of an Acquiring
Person, a Post-Event Transferee, a Pre-Event Transferee, a Subsequent Transferee or any
nominee of any of the foregoing) that represents one or more Rights that are or have become
void pursuant to this Section 7(e) or with respect to any Common Shares otherwise deemed to be
Beneficially Owned by any of the foregoing, and any Rights Certificate delivered to the Rights
Agent that represents Rights that are or have become null and void pursuant to this Section 7(e)
will be cancelled. The Company will use all reasonable efforts to ensure that the provisions of
this Section 7(e) and Section 4(b) are complied with, but neither the Company nor the Rights
Agent will have any liability to any holder of Rights Certificates or to any other Person as a
result of the Company’s failure to make any determinations with respect to an Acquiring Person,
an Affiliate or Associate of an Acquiring Person, a Post-Event Transferee, a Pre-Event
Transferee, a Subsequent Transferee or any nominee of any of the foregoing. The Company will
provide the Rights Agent with prompt written notice of the identity of any such Acquiring
Person, Affiliate or Associate of an Acquiring Person, Post-Event Transferee, Pre-Event
Transferee, Subsequent Transferee or any nominee of any of the foregoing, and the Rights Agent
may rely on such notice in carrying out its duties pursuant to this Plan and will be deemed not to
have any knowledge of the identity of any such Person unless and until it has received such
notice.
(f)
Information Concerning Ownership. Notwithstanding anything to the contrary in
this Plan, neither the Rights Agent nor the Company is obligated to undertake any action with
respect to a registered holder of Rights upon the occurrence of any purported exercise or transfer
of Rights as set forth in this Section 7 unless such registered holder, in addition to having
complied with the requirements of Section 7(a), has (i) properly completed and duly executed the
certificate contained in the form of election to purchase or form of assignment, as applicable, set
forth on the reverse side of the Rights Certificate surrendered for such exercise or assignment;
and (ii) provided such additional evidence (including the identity of the Beneficial Owner (or
former Beneficial Owner) thereof and of the Rights evidenced thereby, and the Affiliates or
Associates of such Beneficial Owner or former Beneficial Owner) as the Company or the Rights
Agent may reasonably request. If such registered holder does not comply with the foregoing
requirements, then the Company will be entitled to conclusively deem such Rights to be
Beneficially Owned by an Acquiring Person (or an Affiliate or Associate of an Acquiring Person,
a Post-Event Transferee, a Pre-Event Transferee, a Subsequent Transferee or any nominee of any
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of the foregoing, as applicable) and, accordingly, such Rights will be null and void and not
exercisable or transferable.
Section 8.
Cancellation and Destruction of Rights Certificates. All Rights
Certificates surrendered for the purpose of exercise, transfer, split up, combination, redemption
or exchange will, if surrendered to the Company or to any of its agents, be delivered to the
Rights Agent for cancellation or in cancelled form, or, if surrendered to the Rights Agent, will be
cancelled by it, and no Rights Certificates will be issued in lieu thereof except as expressly
permitted by any of the provisions of this Plan. The Company will deliver to the Rights Agent
for cancellation and retirement, and the Rights Agent will so cancel and retire, any Rights
Certificate purchased or acquired by the Company otherwise than upon the exercise thereof.
Subject to applicable law, regulation and the Rights Agent’s internal policies,the Rights Agent
will maintain electronic or physical records of all Rights Certificates that have been cancelled or
destroyed by the Rights Agent. The Rights Agent must maintain such electronic or physical
records for the time period required by applicable law, regulation and the Rights Agent’s internal
policies. The Rights Agent must deliver all cancelled Rights Certificates to the Company, or
shall, at the written request of the Company, destroy, or cause to be destroyed, such cancelled
Rights Certificates, and in such case must deliver a certificate evidencing the destruction thereof
to the Company (or, at the Company’s option, appropriate copies of the electronic or physical
records relating to Rights Certificates so cancelled or destroyed by the Rights Agent).
Section 9.

Reservation and Availability of Preferred Shares.

(a)
Reservation. The Company covenants and agrees that it will use all reasonable
efforts to cause to be reserved and kept available out of its authorized and unissued Preferred
Shares not reserved for another purpose (and, following the occurrence of a Triggering Event,
out of its authorized and unissued Common Shares or other securities, or out of its authorized
and issued shares held in treasury), the number of Preferred Shares (and, following the
occurrence of a Triggering Event, Common Shares or other securities) that will be sufficient to
permit the exercise in full of all outstanding Rights.
(b)
Listing. So long as the Preferred Shares (and, following the occurrence of a
Triggering Event, Common Shares or other securities) issuable and deliverable upon the exercise
of the Rights may be listed on any national securities exchange, then the Company must use all
reasonable efforts to cause, from and after such time as the Rights become exercisable (but only
to the extent that it is reasonably likely that the Rights will be exercised), all shares reserved for
such issuance to be listed on such exchange upon official notice of issuance upon such exercise.
(c)
Registration. The Company must use all reasonable efforts to (i) file, as soon as
practicable following the earliest date after the first occurrence of a Section 11(a)(ii) Event in
which the consideration to be delivered by the Company upon exercise of the Rights is described
in Section 11(a)(ii) or Section 11(a)(iii), or as soon as is required by law following the
Distribution Date, as the case may be, a registration statement pursuant to the Securities Act with
respect to the securities purchasable upon exercise of the Rights on an appropriate form; (ii)
cause such registration statement to become effective as soon as practicable after such filing; and
(iii) cause such registration statement to remain effective (with a prospectus at all times meeting
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the requirements of the Securities Act) until the earlier of (A) the date as of which the Rights are
no longer exercisable for such securities and (B) the Expiration Date. The Company may
temporarily suspend, from time to time for a period not to exceed 120 days after the date set
forth in clause (i) of the first sentence of this Section 9(c), the exercisability of the Rights in
order to prepare and file such registration statement and permit it to become effective or in order
to prepare and file any supplement or amendment to such registration statement that the Board
determines to be necessary pursuant to applicable law. Upon any such suspension, the Company
will issue a public announcement stating, and notify the Rights Agent in writing, that the
exercisability of the Rights has been temporarily suspended, as well as issue a public
announcement, and notify the Rights Agent in writing, at such time as the suspension is no
longer in effect. In addition, if the Company determines that a registration statement is required
following the Distribution Date, then the Company may temporarily suspend the exercisability of
the Rights until such time as such registration statement has been declared effective. The
Company will also take such action as may be appropriate under, or to ensure compliance with,
the securities or “blue sky” laws of the various states in connection with the exercisability of the
Rights, as well as any other applicable law, rule or regulation. Notwithstanding anything to the
contrary in this Plan, the Rights will not be exercisable in any jurisdiction unless the requisite
qualification in such jurisdiction has been obtained (and the exercise thereof is permitted
pursuant to applicable law), or an exemption therefrom is available, and, if applicable, until such
registration statement filed in respect thereof has been declared and remains effective.
(d)
Valid Issuance. The Company covenants and agrees that it will take all such
action as may be necessary to ensure that all Preferred Shares (and, following the occurrence of a
Triggering Event, Common Shares or other securities of the Company) delivered upon exercise
of Rights will, at the time of delivery of the certificates for such securities (or registration on the
transfer books of the Company or the transfer agent for such securities) (subject to payment of
the Exercise Price, if any), be duly and validly authorized and issued and fully paid and
nonassessable.
(e)
Taxes and Charges. The Company further covenants and agrees that it will pay
when due and payable any and all transfer taxes and governmental charges that may be payable
in respect of the original issuance or delivery of Rights Certificates (or any Preferred Share,
Common Share or other security of the Company, as the case may be) upon the exercise or
exchange of Rights. Notwithstanding the foregoing, the Company is not required to (i) pay any
tax or charge that may be payable in respect of any transfer or delivery of Rights Certificates (or
certificates or depositary receipts for Preferred Shares, Common Shares or other securities of the
Company, as the case may be) in a name other than, or the issuance or delivery of certificates or
depositary receipts for Preferred Shares, Common Shares or other securities of the Company, as
the case may be, in a name other than, that of the registered holder of the Rights Certificate
evidencing Rights surrendered for exercise or exchange; or (ii) issue or deliver any certificates or
depositary receipts for Preferred Shares, Common Shares or other securities of the Company, as
the case may be, upon the exercise or exchange of any Rights until any such tax or charge has
been paid (any such tax or charge being payable by the registered holder of such Rights
Certificate at the time of surrender or exchange) or it has been established to the Company’s
satisfaction that no such tax or charge is due. The foregoing also apply to any taxes and charges
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that may be payable in respect of any uncertificated Rights Certificates, shares or other
securities. The Company further covenants and agrees that the Rights Agent shall not be
responsible for payment of any taxes or charges in respect of the original issuance or delivery of
Rights Certificates (or any Preferred Share, Common Share or other security of the Company, as
the case may be) upon the exercise or exchange of Rights, and the Rights Agent is indemnified
by the Company for any such payment in accordance with the terms of Section 18(a) hereof.
Section 10. Record Date for Securities Issued. Each Person in whose name any
certificate for a number of one one-thousandths of a Preferred Share (or any other security of the
Company, including Common Shares) is issued (or registration on the transfer books of the
Company or the applicable transfer agent is effected) upon the exercise or exchange of Rights
will for all purposes be deemed to have become the holder of record of such fractional Preferred
Share (or other security of the Company) represented thereby on, and such certificate will be
dated (or registration on the transfer books of the Company or the applicable transfer agent
effected), the date on which the Rights Certificate evidencing such Rights was duly surrendered
and payment of the applicable Exercise Price, if any, together with any applicable tax or charge
required to be paid by the holder of such Rights Certificate in accordance with Section 9(e), was
made; provided, however, that if the date of such surrender and payment is a date upon which the
transfer books of the Company (or the applicable transfer agent) are closed, then such Person
will be deemed to have become the record holder of such fractional Preferred Shares (or other
securities of the Company) on, and such certificate will be dated (or registration on the transfer
books of the Company or the applicable transfer agent effected), the next succeeding Business
Day on which the transfer books of the Company (or the applicable transfer agent) are open.
Prior to the exercise of the Rights evidenced thereby, the holder of a Rights Certificate is not
entitled to any rights of a holder of Preferred Shares (or any other security of the Company) for
which the Rights are exercisable, including the right to vote, to receive dividends or other
distributions, or to exercise any preemptive rights, and is not be entitled to receive any notice of
any proceedings of the Company, except as provided herein.
Section 11.
Adjustment of Exercise Price, Number and Kind of Shares or Number of
Rights. The Exercise Price, the number and kind of shares or other property covered by each
Right and the number of Rights outstanding are subject to adjustment from time to time as
provided in this Section 11.
(a)

Certain Events.

(i)
Certain Adjustments to Preferred Shares. Notwithstanding anything to the
contrary in this Plan, in the event that the Company at any time after the Rights Dividend
Declaration Date (A) declares a dividend on the Preferred Shares payable in Preferred Shares,
(B) subdivides or splits the outstanding Preferred Shares, (C) combines or consolidates the
outstanding Preferred Shares (by reverse stock split or otherwise) into a smaller number of
Preferred Shares or (D) issues any shares of its capital stock in a reclassification of the Preferred
Shares (including any such reclassification in connection with a share exchange, consolidation or
merger in which the Company is the continuing or surviving corporation), then, in each such
event, except as otherwise provided in this Section 11(a)(i) and Section 7(e), (1) the Exercise
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Price in effect at the time of the record date for such dividend or of the effective date of such
subdivision, split, combination, consolidation or reclassification, and the number and kind of
Preferred Shares or capital stock of the Company, as the case may be, issuable on such date, will
be proportionately adjusted so that the holder of any Right exercised after such time will be
entitled to receive, upon payment of the Exercise Price then in effect, the aggregate number and
kind of Preferred Shares or securities of the Company, as the case may be, that, if such Right had
been exercised immediately prior to such date (and at a time when the Preferred Shares transfer
books of the Company were open), such holder would have owned upon such exercise and been
entitled to receive by virtue of such dividend, subdivision, split, combination, consolidation or
reclassification; provided, however, that in no event will the consideration to be paid upon the
exercise of one Right be less than the aggregate par value of the shares of capital stock of the
Company issuable upon the exercise of one Right. If an event occurs that would require an
adjustment pursuant to both this Section 11(a)(i) and Section 11(a)(ii), then the adjustment
provided for in this Section 11(a)(i) will be in addition to, and will be made prior to, any
adjustment required pursuant to Section 11(a)(ii).
(ii)
Exercise of Rights Following Certain Events. Subject to Section 23 and
Section 24, in the event that any Person, at any time after the Rights Dividend Declaration Date,
becomes an Acquiring Person, unless the event causing such Person to become an Acquiring
Person is a transaction set forth in Section 13(a), then promptly following the occurrence of such
event each holder of a Right, except as provided below and in Section 7(e), will thereafter have
the right to receive for each Right, upon exercise thereof in accordance with the terms of this
Plan and payment of the Exercise Price in effect immediately prior to the occurrence of such
event, in lieu of a number of one one-thousandths of a Preferred Share, such number of Common
Shares as equals the quotient obtained by dividing (A) the product obtained by multiplying (1)
the Exercise Price in effect immediately prior to the first occurrence of such event by (2) the
number of one one-thousandths of a Preferred Share for which a Right was exercisable (or would
have been exercisable if the Distribution Date had occurred) immediately prior to the first
occurrence of such event by (B) 50% of the Current Per Share Market Price for Common Shares
on the date of such first occurrence of such event (such number of shares, the “Adjustment
Shares”); provided, however, that the Exercise Price and the number of Common Shares so
receivable upon the exercise of a Right will be subject to further adjustment as appropriate in
accordance with Section 11(e). In the event that a Section 11(a)(ii) Event has occurred and the
Rights are outstanding, then, subject to Section 26, the Company may not take any action that
would eliminate or diminish the benefits intended to be afforded by the Rights. The Company
will promptly notify the Rights Agent in writing when this Section 11(a)(ii) applies.
(iii) Insufficient Common Shares. In the event that the number of Common
Shares that are authorized by the Company’s Amended and Restated Certificate of Incorporation
but not outstanding or reserved for issuance for purposes other than upon exercise of the Rights
are not sufficient to permit the exercise in full of the Rights in accordance with Section 11(a)(ii),
or if any necessary regulatory or stockholder approval for such issuance has not been obtained by
the Company, then, in the event that the Rights become exercisable, the Company will (A)
determine the Spread and (B) with respect to each Right (subject to Section 7(e)), make adequate
provision to substitute for the Adjustment Shares issuable pursuant thereto, upon the exercise of
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a Right and the payment of the applicable Exercise Price, (1) cash, (2) a reduction in the Exercise
Price, (3) Preferred Shares, (4) other equity securities of the Company (including shares or units
of shares of any series of preferred stock that, by virtue of having dividend, voting and
liquidation rights substantially comparable to those of the Common Shares, the Board has
deemed in good faith to have substantially the same value or economic rights as the Common
Shares (such shares or units of shares of preferred stock, “Common Share Equivalents”)), (5)
debt securities of the Company, (6) other assets or (7) any combination of the foregoing, in each
case having an aggregate value equal to the Current Value (less the amount of any reduction in
the Exercise Price), where such aggregate value has been determined by the Board based upon
the advice of a nationally recognized investment banking firm selected in good faith by the
Board, which determination will be described in a written statement filed with the Rights Agent
and will be binding on the Rights Agent and the holders of the Rights; provided, however, that if
the Company has not made adequate provision to deliver value pursuant to clause (B) above
within 30 days following the later of (x) the first occurrence of a Section 11(a)(ii) Event and (y)
the date on which the Company’s right of redemption pursuant to Section 23(a) expires (the later
of (x) or (y), the “Section 11(a)(ii) Trigger Date”), then the Company will be obligated to deliver,
upon the surrender for exercise of a Right and without requiring payment of the Exercise Price,
Common Shares (to the extent available and except to the extent that the Company has not
obtained any necessary stockholder or regulatory approval for such issuance) and such number
or fractions of Preferred Shares and then, if necessary, cash, which shares or cash have an
aggregate value equal to the Spread. If the Board determines in good faith that it is likely that
sufficient additional Common Shares could be authorized for issuance upon exercise in full of
the Rights or that any necessary stockholder or regulatory approval for such issuance could be
obtained, the 30 day period set forth above may be extended and re-extended to the extent
necessary (with prompt written notice of any such extension provided to the Rights Agent) from
time to time, but not more than 120 days after the Section 11(a)(ii) Trigger Date, so that the
Company may seek stockholder approval for the authorization of such additional Common
Shares or take such action necessary to obtain such regulatory approval (such period, as it may
be extended, the “Substitution Period”). To the extent that the Company determines that some
action need be taken pursuant to the first or second sentences of this Section 11(a)(iii), the
Company (a) will provide, subject to Section 7(e), that such action applies uniformly to all
outstanding Rights and (b) may suspend the exercisability of the Rights until the expiration of
the Substitution Period in order to seek such stockholder approval, to take any action necessary
to obtain such regulatory approval or to decide the appropriate form of distribution to be made
pursuant to such first sentence and to determine the value thereof. In the event of any such
suspension, the Company will issue a public announcement (and promptly provide written notice
to the Rights Agent) stating that the exercisability of the Rights has been temporarily suspended,
as well as issue a public announcement (and promptly provide written notice to the Rights
Agent) at such time as the suspension is no longer in effect. For purposes of this Section 11(a)
(iii), the value of the Common Shares will be the Current Per Share Market Price of the Common
Shares on the Section 11(a)(ii) Trigger Date and the value of any Common Share Equivalent will
be deemed to have the same value as the Common Shares on such date. The Board may, but will
not be required to, establish procedures to allocate the right to receive Common Shares upon the
exercise of the Rights among holders of Rights pursuant to this Section 11(a)(iii).
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(b)
Dilutive Rights Offering. If the Company, at any time after the Rights Dividend
Declaration Date, fixes a record date for the issuance of rights, options or warrants to all holders
of Preferred Shares entitling such holders (for a period expiring within 45 days after such record
date) to subscribe for or purchase Preferred Shares or Equivalent Shares, or securities convertible
into Preferred Shares or Equivalent Shares, at a price per share (or having a conversion or
exercise price per share, if a security that is convertible into or exercisable for Preferred Shares
or Equivalent Shares) less than the Current Per Share Market Price of the Preferred Shares on
such record date, then, in each such case, the Exercise Price to be in effect after such record date
will be determined by multiplying the Exercise Price in effect immediately prior to such record
date by a fraction, the numerator of which shall be the number of Preferred Shares and
Equivalent Shares (if any) outstanding on such record date, plus the number of Preferred Shares
or Equivalent Shares, as the case may be, that the aggregate offering price of the total number of
Preferred Shares or Equivalent Shares, as the case may be, to be offered or issued (or the
aggregate initial conversion price of the convertible securities to be offered or issued) would
purchase at such Current Per Share Market Price, and the denominator of which shall be the
number of Preferred Shares and Equivalent Shares (if any) outstanding on such record date, plus
the number of additional Preferred Shares or Equivalent Shares, as the case may be, to be offered
for subscription or purchase (or into which the convertible securities so to be offered are initially
convertible); provided, however, that in no event will the consideration to be paid upon the
exercise of one Right be less than the aggregate par value of the shares of capital stock of the
Company issuable upon the exercise of one Right. If such subscription price may be paid in a
consideration part or all of which is in a form other than cash, then the value of such
consideration will be as determined in good faith by the Board, whose determination will be
described in a statement filed with the Rights Agent and will be binding on the Rights Agent and
the holders of the Rights. Preferred Shares and Equivalent Shares owned by or held for the
account of the Company will not be deemed outstanding for the purpose of any such
computation. Such adjustment will be made successively whenever such a record date is fixed,
and in the event that such rights, options or warrants are not so issued, then the Exercise Price
will be adjusted to be the Exercise Price that would then be in effect if such record date had not
been fixed.
(c)
Distributions. If the Company, at any time after the Rights Dividend Declaration
Date, fixes a record date for the making of a distribution to all holders of Preferred Shares
(including any such distribution made in connection with a share exchange, consolidation or
merger in which the Company is the continuing or surviving corporation) of cash (other than a
periodic cash dividend out of the earnings or retained earnings of the Company), assets (other
than a dividend payable in Preferred Shares, but including any dividend payable in stock other
than Preferred Shares), evidences of indebtedness, subscription rights, options or warrants
(excluding those referred to in Section 11(b)), then, in each such case, the Exercise Price to be in
effect after such record date will be determined by multiplying the Exercise Price in effect
immediately prior to such record date by a fraction, the numerator of which will be the Current
Per Share Market Price of a Preferred Share on such record date, less the fair market value per
Preferred Share (as determined in good faith by the Board, whose determination will be
described in a statement filed with the Rights Agent and will be conclusive and binding on the
Rights Agent and the holders of the Rights) of the portion of the cash, assets or evidences of
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indebtedness to be so distributed or of such subscription rights, options or warrants applicable to
one Preferred Share, and the denominator of which shall be such Current Per Share Market Price
of a Preferred Share on such record date; provided, however, that in no event will the
consideration to be paid upon the exercise of one Right be less than the aggregate par value of
the shares of capital stock of the Company issuable upon the exercise of one Right. Such
adjustment will be made successively whenever such a record date is fixed, and in the event that
such distribution is not so made, then the Exercise Price will be adjusted to be the Exercise Price
that would have been in effect if such record date had not been fixed.
(d)
Insignificant Changes. Notwithstanding anything to the contrary in this Plan, no
adjustment in the Exercise Price is required unless such adjustment would require an increase or
decrease of at least 1% of the Exercise Price; provided, however, that any adjustments that by
reason of this Section 11(d) are not required to be made will be carried forward and taken into
account in any subsequent adjustment. All calculations pursuant to this Section 11 must be made
to the nearest cent or to the nearest ten-millionth of a Preferred Share or ten-thousandth of any
other share or security, as the case may be. Notwithstanding the first sentence of this Section 11
(d), any adjustment required by this Section 11 must be made no later than the earlier of (i) three
years from the date of the transaction that requires such adjustment or (ii) the Expiration Date.
(e)
Shares Other Than Preferred Shares. If as a result of an adjustment made
pursuant to Section 11(a) or Section 13(a), the holder of any Right thereafter exercised will
become entitled to receive any shares of capital stock other than Preferred Shares, then thereafter
the number of such other shares so receivable upon exercise of any Right and, if required, the
Exercise Price thereof, will be subject to adjustment from time to time in a manner and on terms
as nearly equivalent as practicable to the provisions with respect to the Preferred Shares
contained in Section 11(a), Section 11(b), Section 11(c), Section 11(d), Section 11(g), Section 11
(h), Section 11(i), Section 11(j), Section 11(k) and Section 11(l), and the provisions of Section 7,
Section 9, Section 10 and Section 13 with respect to the Preferred Shares will apply on like terms
to any such other shares.
(f)
Rights Issued Subsequent to Adjustment. All Rights originally issued by the
Company subsequent to any adjustment made to the Exercise Price hereunder will evidence the
right to purchase, at the adjusted Exercise Price, the number of one one-thousandths of a
Preferred Share (and other shares of other capital stock or other securities, assets or cash of the
Company, if any) purchasable from time to time hereunder upon exercise of the Rights, all
subject to further adjustment as provided herein.
(g)
Effect of Adjustments on Existing Rights. Unless the Company has exercised its
election as provided in Section 11(h), upon each adjustment of the Exercise Price as a result of
the calculations made in Section 11(b) and Section 11(c), each Right outstanding immediately
prior to the making of such adjustment will thereafter evidence the right to purchase, at the
adjusted Exercise Price, that number of Preferred Shares (calculated to the nearest ten-millionth
of a Preferred Share) obtained by (i) multiplying (A) the number of one one-thousandths of a
Preferred Share covered by a Right immediately prior to this adjustment by (B) the Exercise
Price in effect immediately prior to such adjustment of the Exercise Price, and (ii) dividing the
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product so obtained by the Exercise Price in effect immediately after such adjustment of the
Exercise Price.
(h)
Adjustment in Number of Rights. The Company may elect on or after the date of
any adjustment of the Exercise Price to adjust the number of Rights, in substitution for any
adjustment in the number of one one-thousandths of a Preferred Share purchasable upon the
exercise of a Right. Each of the Rights outstanding after such adjustment of the number of
Rights will be exercisable for the number of one one-thousandths of a Preferred Share for which
a Right was exercisable immediately prior to such adjustment. Each Right held of record prior to
such adjustment of the number of Rights will become that number of Rights (calculated to the
nearest ten-thousandth) obtained by dividing the Exercise Price in effect immediately prior to
adjustment of the Exercise Price by the Exercise Price in effect immediately after adjustment of
the Exercise Price. The Company will make a public announcement (and promptly provide
written notice to the Rights Agent) of its election to adjust the number of Rights, indicating the
record date for the adjustment and, if known at the time, the amount of the adjustment to be
made. This record date may be the date on which the Exercise Price is adjusted or any day
thereafter, but, if any Rights Certificates have been issued, will be at least 10 days later than the
date of the public announcement. If any Rights Certificates have been issued, upon each
adjustment of the number of Rights pursuant to this Section 11(h), the Company will, as
promptly as practicable, distribute or cause to be distributed to holders of record of Rights
Certificates on such record date Rights Certificates evidencing, subject to Section 14, the
additional Rights to which such holders will be entitled as a result of such adjustment, or, at the
option of the Company, will distribute or cause to be distributed to such holders of record in
substitution and replacement for the Rights Certificates held by such holders prior to the date of
adjustment, and upon surrender thereof, if required by the Company, new Rights Certificates
evidencing all the Rights to which such holders will be entitled after such adjustment. Rights
Certificates to be so distributed will be issued, executed and countersigned in the manner
provided for herein (and may bear, at the option of the Company, the adjusted Exercise Price)
and will be registered in the names of the holders of record of Rights Certificates on the record
date specified in the public announcement.
(i)
Rights Certificates Unchanged. Irrespective of any adjustment or change in the
Exercise Price or the number of one one-thousandths of a Preferred Share issuable upon the
exercise of the Rights, the Rights Certificates theretofore and thereafter issued may continue to
express the Exercise Price per one one-thousandth of a Preferred Share and the number of one
one-thousandths of a Preferred Share that were expressed in the initial Rights Certificates issued
hereunder.
(j)
Par Value Limitations. Before taking any action that would cause an adjustment
reducing the Exercise Price below the par or stated value, if any, of the number of one onethousandths of a Preferred Share issuable upon exercise of the Rights, the Company will take any
corporate action that may, in the opinion of its counsel, be necessary in order that the Company
may duly and validly issue as fully paid and nonassessable shares such number of one onethousandths of a Preferred Share at such adjusted Exercise Price.
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(k)
Deferred Issuance. In any case in which this Section 11 requires that an
adjustment in the Exercise Price be made effective as of a record date for a specified event, the
Company may elect to defer (with prompt written notice to the Rights Agent) until the
occurrence of such event the issuance to the holder of any Right exercised after such record date
of the number of one one-thousandths of a Preferred Share and other capital stock or securities,
assets or cash of the Company, if any, issuable upon such exercise over and above the number of
one one-thousandths of a Preferred Share and other capital stock or securities, assets or cash of
the Company, if any, issuable upon such exercise on the basis of the Exercise Price in effect prior
to such adjustment; provided, however, that the Company must deliver to such holder a due bill
or other appropriate instrument evidencing such holder’s right to receive such additional shares
(fractional or otherwise) or securities upon the occurrence of the event requiring such
adjustment.
(l)
Reduction in Exercise Price. Notwithstanding anything to the contrary in this
Section 11, the Company is entitled to make such reductions in the Exercise Price, in addition to
those adjustments expressly required by this Section 11, as and to the extent that it, in its sole
discretion, determines to be advisable in order that any (i) consolidation or subdivision of the
Preferred Shares or Common Shares, (ii) issuance wholly for cash of any Preferred Shares or
Common Shares at less than the applicable Current Per Share Market Price, (iii) issuance wholly
for cash of Preferred Shares or Common Shares or securities that by their terms are convertible
into or exchangeable for Preferred Shares or Common Shares, (iv) stock dividend or (v) issuance
of rights, options or warrants referred to in this Section 11 hereafter made by the Company to
holders of Preferred Shares or Common Shares is not be taxable to such stockholders.
(m)
No Diminishment of Benefit of Rights. The Company covenants and agrees that,
after the Distribution Date, it will not, except as permitted by Section 23, Section 24 or Section
26, take (or permit to be taken) any action if at the time that such action is taken it is reasonably
foreseeable that such action will diminish substantially or otherwise eliminate the benefits
intended to be afforded by the Rights.
(n)
Certain Adjustments to Common Shares. Notwithstanding anything to the
contrary in this Plan, in the event that the Company, at any time after the Rights Dividend
Declaration Date and prior to the Distribution Date, (i) declares or pays a dividend on the
Common Shares payable in Common Shares, (ii) subdivides or splits the outstanding Common
Shares (other than by the payment of dividends payable in Common Shares), (iii) combines or
consolidates the outstanding Common Shares (by reverse stock split or otherwise) into a lesser
number of Common Shares or (iv) issues any shares of its capital stock in a reclassification of
the Common Shares (including any such reclassification in connection with a share exchange,
consolidation or merger in which the Company is the continuing or surviving corporation), then,
in each such event, except as otherwise provided in this Section 11 or Section 7(e): (A) each
Common Share (or shares of capital stock issued in such reclassification of the Common Shares)
outstanding immediately following such time will have associated with it the number of Rights
as were associated with one Common Share immediately prior to the occurrence of such event;
(B) the Exercise Price in effect at the time of the record date for such dividend or of the effective
date of such subdivision, split, combination, consolidation or reclassification will be adjusted so
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that the Exercise Price thereafter equals the result obtained by multiplying the Exercise Price in
effect immediately prior to such time by a fraction, the numerator of which shall be the total
number of Common Shares outstanding immediately prior to such event and the denominator of
which shall be the total number of Common Shares outstanding immediately after such event;
provided, however, that in no event will the consideration to be paid upon the exercise of one
Right be less than the aggregate par value of the shares of capital stock of the Company issuable
upon the exercise of such Right; and (C) the number of one one-thousandths of a Preferred Share
(or shares of such other capital stock) issuable upon the exercise of each Right outstanding after
such event equals the number of one one-thousandths of a Preferred Share (or shares of such
other capital stock) as were issuable with respect to one Right immediately prior to such event.
Each Common Share that becomes outstanding after an adjustment has been made pursuant to
this Section 11(n) will have issued with it that number of Rights, exercisable at the Exercise
Price and for the number of one one-thousandths of a Preferred Share (or shares of such other
capital stock), as one Common Share has associated with it immediately following the
adjustment made pursuant to this Section 11(n). If an event occurs that would require an
adjustment pursuant to both this Section 11(n) and Section 11(a)(ii), then the adjustment
provided for in this Section 11(n) will be in addition to, and will be made prior to, any
adjustment required pursuant to Section 11(a)(ii). The adjustments provided for in this Section
11(n) will be made successively whenever such a dividend is declared or paid or such a
subdivision, split, combination, consolidation or reclassification is effected.
(o)
Adjustment of Rights Associated with Certain Distributions. Other than in
connection with a transaction contemplated by Section 11(n), in the event that the Company, at
any time after the Rights Dividend Declaration Date and prior to the Distribution Date, issues or
distributes any securities or assets in respect of Common Shares (other than (A) a distribution or
dividend of its capital stock and (B) pursuant to any non-extraordinary periodic cash dividend),
then the Company will make such adjustments, if any, in the Exercise Price or the number of
Rights or securities or other property purchasable upon exercise of Rights as the Board, in its
sole discretion, may deem to be appropriate under the circumstances in order to adequately
protect the interests of the holders of the Rights generally, and the Company and the Rights
Agent will amend this Plan as necessary to provide for such adjustments.
Section 12. Certificate of Adjusted Exercise Price or Number of Shares. Whenever an
adjustment is made, or any event affecting the Rights or their exercisability (including an event
that causes the Rights to become null and void) occurs as provided in Section 11 or Section 13,
the Company must promptly (a) prepare a certificate setting forth such adjustment or describing
such event and providing a brief statement of the facts and computations accounting for such
adjustment or event; (b) provide the Rights Agent and each transfer agent for the Common
Shares or Preferred Shares a copy of such certificate; and (c) if a Distribution Date has occurred,
mail a brief summary of such adjustment or event to each holder of a Rights Certificate in
accordance with Section 26. Notwithstanding the foregoing, the failure of the Company to make
or provide such certification or notice will not affect the validity of such adjustment or the force
or effect of the requirement for such adjustment. The Rights Agent will (i) be fully protected in
relying on any such certificate and on any adjustment or statement contained therein; (ii) have no
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duty or liability with respect thereto; and (iii) not be deemed to have knowledge of any such
adjustment or event unless and until it has received such certificate.
Section 13.
Earning Power.

Consolidation, Merger or Sale or Transfer of Assets, Cash Flow or

(a)
Certain Transactions. In the event that, following a Shares Acquisition Date,
directly or indirectly, (i) the Company consolidates with, or merges with and into, any other
Person (other than a wholly owned Subsidiary of the Company in a transaction that complies
with Section 11(m)) and the Company is not be the continuing or surviving corporation of such
consolidation or merger, (ii) any Person (other than a wholly owned Subsidiary of the Company
in a transaction that complies with Section 11(m)) consolidates with, or merges with and into, the
Company, and the Company is the continuing or surviving corporation of such consolidation or
merger and, in connection with such consolidation or merger, all or part of the Common Shares
are changed into or exchanged for stock or other securities of any other Person or the Company,
or cash or any other property, or (iii) the Company sells, exchanges, mortgages or otherwise
transfers (or one or more of its Subsidiaries sells, exchanges, mortgages or otherwise transfers),
in one transaction or a series of related transactions, assets, cash flow or earning power
aggregating to 50% or more of the assets, cash flow or earning power of the Company and its
Subsidiaries (taken as a whole) to any other Person or Persons (other than the Company or one or
more of its wholly owned Subsidiaries in one or more transactions, each of which individually
(and together) complies with Section 11(m)), then, concurrent with and in each such case, proper
provision must be made so that (A) each holder of a Right (except as provided in Section 7(e))
thereafter has the right to receive, upon the exercise thereof at a price per Right equal to the
Exercise Price multiplied by the number of one one-thousandths of a Preferred Share for which a
Right was exercisable immediately prior to the occurrence of such Section 13 Event in
accordance with the terms of this Plan, and in lieu of Preferred Shares, such number of duly and
validly authorized and issued and fully paid and nonassessable and freely tradable Common
Shares of the Principal Party, free of any liens, encumbrances, rights of first refusal or other
adverse claims, as shall be equal to the result obtained by (1) multiplying the then current
Exercise Price by the number of one one-thousandths of a Preferred Share for which a Right is
exercisable immediately prior to the first occurrence of a Section 13 Event (or, if a Section 11(a)
(ii) Event has occurred prior to the first occurrence of a Section 13 Event, multiplying the
number of such one one-thousandths of a Preferred Share for which a Right was exercisable
immediately prior to the first occurrence of a Section 11(a)(ii) Event by the Exercise Price in
effect immediately prior to such first occurrence of a Section 11(a)(ii) Event), and (2) dividing
that product (which, following the first occurrence of a Section 13 Event, will be referred to as
the “Exercise Price” for each Right and for all purposes of this Plan) by 50% of the Current Per
Share Market Price of the Common Shares of such Principal Party on the date of consummation
of such Section 13 Event; provided, however, that the price per Right so payable and the number
of Common Shares of such Principal Party so receivable upon exercise of a Right will be subject
to further adjustment as appropriate in accordance with Section 11(e) to reflect any events
covered thereby occurring in respect of the Common Shares of such Principal Party after the
occurrence of such Section 13 Event; (B) such Principal Party will thereafter be liable for, and
must assume, by virtue of such Section 13 Event, all the obligations and duties of the Company
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pursuant to this Plan; (C) the term “Company” will thereafter be deemed to refer to such
Principal Party, it being specifically intended that the provisions of Section 11 will apply only to
such Principal Party following the first occurrence of a Section 13 Event; (D) such Principal
Party must take such steps (including the reservation of a sufficient number of its Common
Shares) in connection with the consummation of any such transaction as may be necessary to
ensure that the provisions hereof will thereafter be applicable, as nearly as reasonably may be, in
relation to its Common Shares thereafter deliverable upon the exercise of the Rights; (E) the
provisions of Section 11(a)(ii) will be of no effect following the first occurrence of any Section
13 Event; and (F) upon the subsequent occurrence of any consolidation, merger, sale, exchange,
mortgage, transfer or other extraordinary transaction in respect of such Principal Party, each
holder of a Right will thereupon be entitled to receive, upon exercise of a Right and payment of
the Exercise Price as provided in this Section 13(a), such cash, shares, rights, warrants and other
property that such holder would have been entitled to receive had such holder, at the time of such
transaction, owned the Common Shares of the Principal Party receivable upon the exercise of a
Right pursuant to this Section 13(a), and such Principal Party must take such steps (including
reservation of a sufficient number of shares of its capital stock) as may be necessary to permit the
subsequent exercise of the Rights in accordance with the terms hereof for such cash, shares,
rights, warrants and other property. For purposes hereof, the “earning power” of the Company
and its Subsidiaries will be determined in good faith by the Board on the basis of the operating
income of each business operated by the Company and its Subsidiaries during the three fiscal
years preceding the date of such determination (or, in the case of any business not operated by
the Company or any of its Subsidiaries during the three fiscal years preceding such date, during
the period that such business was operated by the Company or any of its Subsidiaries).
(b)
Principal Party. For purposes of this Plan, the term “Principal Party” means (i) in
the case of any transaction described in clause (i) or (ii) of Section 13(a) (A) the Person that is
the issuer of the securities into which the Common Shares are converted in the consolidation or
merger, or, if there is more than one such issuer, the issuer whose Common Shares have the
greatest aggregate market value of shares outstanding, or (B) if no securities are so issued, (1) the
Person that is the other party to the consolidation or merger, if such Person survives the
consolidation or merger, or, if there is more than one such Person, the Person whose Common
Shares have the greatest aggregate market value of shares outstanding, (2) if the Person that is
the other party to the merger does not survive such consolidation or merger, the Person that does
survive such consolidation or merger (including the Company if it survives) or (3) the Person
resulting from the consolidation or merger; and (ii) in the case of any transaction described in
clause (iii) of Section 13(a), the Person that is the party receiving the greatest portion of the
assets, cash flow or earning power transferred pursuant to such transaction or transactions, or, if
more than one Person that is a party to such transaction or transactions receives the same portion
of the assets or earning power so transferred and each such portion would, were it not for the
other equal portions, constitute the greatest portion of the assets or earning power so transferred,
or if the Person receiving the greatest portion of the assets or earning power cannot be
determined, whichever of such Persons is the issuer of Common Shares having the greatest
aggregate market value of shares outstanding; provided, however, that in the case of each of
clause (i) and (ii) of this Section 13(b), if the Common Shares of such Person are not at such
time, or have not been continuously over the preceding 12-month period, registered pursuant to
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Section 12 of the Exchange Act, then if such Person is (x) a direct or indirect Subsidiary of
another Person whose Common Shares are and have been so registered, the term “Principal
Party” will refer to such other Person, (y) a direct or indirect Subsidiary of more than one Person
whose Common Shares are and have been so registered, the term “Principal Party” will refer to
whichever of such Persons is the issuer of Common Shares having the greatest aggregate market
value of shares outstanding, or (z) if such Person is owned, directly or indirectly, by a joint
venture formed by two or more Persons that are not owned, directly or indirectly, by the same
Person, the rules set forth in clauses (x) and (y) above will apply to each of the owners having an
interest in the venture as if the Person owned by the joint venture was a Subsidiary of both or all
of such joint venturers, and the Principal Party in each such case must bear the obligations set
forth in this Section 13 in the same ratio as its interest in such Person bears to the total of such
interests.
(c)
Certain Arrangements. The Company will not consummate or permit to occur
any Section 13 Event unless (A) the Principal Party has a sufficient number of authorized,
unissued and unreserved Common Shares to permit the exercise in full of the Rights in
accordance with this Section 13 and (B) prior thereto the Company and the Principal Party have
executed and delivered to the Rights Agent a supplemental agreement confirming that (1) the
requirements of this Section 13 will be promptly performed in accordance with their terms, (2)
the Principal Party will, upon consummation of such Section 13 Event, assume this Plan in
accordance with Section 13(a) and Section 13(b), (3) such Section 13 Event will not result in a
default by the Principal Party pursuant to this Plan (as it has been assumed by the Principal
Party) and (4) the Principal Party, as soon as practicable after the date of such Section 13 Event
and at its own expense, will:
(i)
prepare and file a registration statement pursuant to the Securities Act with
respect to the Rights and the securities purchasable upon exercise of the Rights on an appropriate
form, and use its best efforts to cause such registration statement to (x) become effective as soon
as practicable after such filing and (y) remain effective (with a prospectus at all times meeting
the requirements of the Securities Act) until the Expiration Date, and similarly comply with
applicable state securities laws;
(ii)
use its best efforts to list (or continue the listing of) the Rights and the
securities purchasable upon exercise of the Rights on a national securities exchange or to meet
the eligibility requirements for quotation on a national securities exchange and to list (and
continue the listing of) the Rights and the securities purchasable upon exercise of the Rights on a
national securities exchange;
(iii)
deliver to holders of the Rights historical financial statements for the
Principal Party and its Affiliates that comply in all respects with the requirements for registration
on Form 10 (or any successor form) promulgated under the Exchange Act; and
(iv)
take all other action as may be necessary to allow the Principal Party to
issue the securities purchasable upon exercise of the Rights.
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(d)

Prohibited Transactions.

(i)
Notwithstanding anything to the contrary in this Plan, if the Principal
Party has a provision in any of its authorized securities or in its organizational documents that
would have the effect of (i) causing the Principal Party to issue (other than to holders of Rights
pursuant to Section 13), in connection with, or as a consequence of, the consummation of a
Section 13 Event, Common Shares or common stock equivalents of the Principal Party at less
than the then Current Per Share Market Price thereof or securities exercisable for, or convertible
into, Common Shares or common stock equivalents of the Principal Party at less than such
Current Per Share Market Price, or (ii) providing for any special payment, tax, charge or similar
provision in connection with the issuance of the Common Shares of the Principal Party pursuant
to the provisions of this Section 13, then the Company hereby agrees with each holder of Rights
that it will not consummate any such Section 13 Event unless prior thereto the Company and
such Principal Party have executed and delivered to the Rights Agent a supplemental agreement
providing that such provision has been cancelled, waived, amended or rescinded, or that such
authorized securities will be redeemed, so that such provision will have no effect in connection
with, or as a consequence of, the consummation of such Section 13 Event.
(ii)
Notwithstanding anything to the contrary in this Plan, the Company
hereby agrees with each holder of Rights that it will not consummate or permit to occur any
Section 13 Event if (A) at the time or immediately after such Section 13 Event there are any
rights, warrants, instruments or securities outstanding, or any agreements or arrangements, that,
as a result of the consummation of such Section 13 Event, would eliminate or diminish in any
material respect the benefits intended to be afforded by the Rights; (B) all rights of first refusal or
preemptive rights in respect of the issuance of Common Shares or common stock equivalents of
the Principal Party upon exercise of outstanding Rights have not been irrevocably waived or
rendered inapplicable; (C) prior to, simultaneously with or immediately after such Section 13
Event, the stockholders of the Person who constitutes, or would constitute, the Principal Party
have received a distribution of Rights previously owned by such Person or any of its Affiliates or
Associates; or (D) the form or nature of organization of the Principal Party would preclude or
limit the exercisability of the Rights.
(e)
Continued Applicability. The provisions of this Section 13 will similarly apply to
successive mergers, consolidations, sales, exchanges, mortgages, transfers or other extraordinary
transactions. In the event that a Section 13 Event occurs at any time after the occurrence of a
Section 11(a)(ii) Event, then the Rights that have not theretofore been exercised will thereafter
become exercisable in the manner described in Section 13(a) (without taking into account any
prior adjustment required by Section 11(a)(ii)).
Section 14.

Fractional Rights and Fractional Shares.

(a)
Cash in Lieu of Fractional Rights. The Company will not be required to issue
fractions of Rights (except prior to the Distribution Date as provided in Section 11(n)) or to
distribute Rights Certificates that evidence fractional Rights. In lieu of such fractional Rights,
the Company will pay to the registered holders of the Rights Certificates with regard to which
such fractional Rights would otherwise be issuable an amount in cash equal to the same fraction
32

of the Current Per Share Market Price of a whole Right, calculated as of the Trading Day
immediately prior to the date on which such fractional Rights would have been otherwise
issuable.
(b)
Cash in Lieu of Fractional Preferred Shares. The Company will not be required
to issue fractions of Preferred Shares (other than fractions that are integral multiples of one onethousandth of a Preferred Share) upon exercise or exchange of the Rights or to distribute
certificates that evidence fractional Preferred Shares (other than fractions that are integral
multiples of one one-thousandth of a Preferred Share). Interests in fractions of Preferred Shares
in integral multiples of one one-thousandth of a Preferred Share may, at the election of the
Company, be evidenced by depositary receipts pursuant to an appropriate agreement between the
Company and a depositary selected by the Company; provided, however, that such agreement
must provide that the holders of such depositary receipts have all of the rights, privileges and
preferences to which they are entitled as Beneficial Owners of the Preferred Shares represented
by such depositary receipts. In lieu of fractional Preferred Shares that are not integral multiples
of one one-thousandth of a Preferred Share, the Company may pay to the registered holders of
Rights Certificates at the time that such Rights are exercised or exchanged as provided herein an
amount in cash equal to the same fraction of the current market value of one one-thousandth of a
Preferred Share. For purposes of this Section 14(b), the current market value of one onethousandth of a Preferred Share will be one one-thousandth of the Current Per Share Market
Price of a Preferred Share, calculated as of the Trading Day immediately prior to the date of such
exercise or exchange.
(c)
Cash in Lieu of Fractional Common Shares. The Company is not required to
issue fractions of Common Shares or to distribute certificates that evidence fractional Common
Shares upon the exercise or exchange of Rights. In lieu of such fractional Common Shares, the
Company may pay to the registered holders of Rights Certificates at the time such Rights are
exercised or exchanged as provided herein an amount in cash equal to the same fraction of the
current market value of a Common Share. For purposes of this Section 14(c), the current market
value of a Common Share will be the Current Per Share Market Price of a Common Share,
calculated as of the Trading Day immediately prior to the date of such exercise or exchange.
(d)
Waiver of Fractional Rights. Except as permitted by this Section 14, the holder of
a Right, by the acceptance of such Right, expressly waives such holder’s right to receive any
fractional Rights or any fractional shares of any security upon the exercise or exchange of a
Right.
(e)
Procedure for Payment. Whenever a payment for fractional Rights, Preferred
Shares or Common Shares is to be made by the Rights Agent pursuant to this Plan, the Company
will (i) promptly prepare and deliver to the Rights Agent a certificate setting forth in reasonable
detail the facts related to such payment and the prices or formulas utilized in calculating such
payments; and (ii) provide sufficient monies to the Rights Agent to make such payments. The
Rights Agent will be fully protected in relying upon such certificate and will have no duty with
respect thereto, and will not be deemed to have knowledge of any payment for fractional Rights,
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Preferred Shares or Common Shares pursuant to this Plan unless and until the Rights Agent has
received such certificate and sufficient monies.
Section 15. Rights of Action. All rights of action in respect of this Plan, except those
rights of action given to the Rights Agent under this Agreement, are vested in the respective
registered holders of the Rights Certificates (and, prior to the Distribution Date, the registered
holders of Common Shares). Any registered holder of any Rights Certificate (or, prior to the
Distribution Date, any registered holder of Common Shares), without the consent of the Rights
Agent or of the holder of any other Rights Certificate (or, prior to the Distribution Date, any
other holder of Common Shares), may, on such holder’s own behalf and for such holder’s own
benefit and the benefit of other holders of Rights, enforce, and may institute and maintain any
suit, action or proceeding against the Company to enforce, this Plan or otherwise act in respect of
such holder’s right to exercise such holder’s Rights evidenced by such Rights Certificate in the
manner provided in such Rights Certificate and in this Plan. Without limiting the foregoing or
any remedies available to the holders of Rights, it is specifically acknowledged that the holders
of Rights would not have an adequate remedy at law for any breach of this Plan and will be
entitled to specific performance of the obligations of any Person (including the Company)
subject to this Plan, and injunctive relief against actual or threatened breaches or violations of
this Plan by the Company, without having to post a bond.
Section 16. Agreement of Rights Holders. Every holder of a Right, by accepting the
same, consents and agrees with the Company and the Rights Agent and with every other holder
of a Right that:
(a)
prior to the Distribution Date, the Rights will not be evidenced by a Rights
Certificate and will be transferable only in connection with the transfer of the Common Shares;
(b)
on and after the Distribution Date, the Rights Certificates are transferable only on
the transfer books of the Rights Agent if surrendered at the office of the Rights Agent designated
for such purpose, duly endorsed or accompanied by a proper instrument of transfer and with the
appropriate forms and certificates properly completed and duly executed;
(c)
subject to Section 6(a) and Section 7(f), the Company and the Rights Agent may
deem and treat the Person in whose name the Rights Certificate (or, prior to the Distribution
Date, the associated certificate for Common Shares or Book Entry Shares, as applicable) is
registered as the absolute owner thereof and of the Rights evidenced thereby (notwithstanding
any notations of ownership or writing on the Rights Certificates or the associated certificate for
Common Shares or Book Entry Shares, as applicable, made by anyone other than the Company
or the Rights Agent) for all purposes whatsoever, and neither the Company nor the Rights Agent
(subject to Section 7(e)) will be affected by any notice to the contrary;
(d)
notwithstanding anything to the contrary in this Plan, neither the Company nor the
Rights Agent will have any liability to any holder of a Right (or a beneficial interest in a Right)
or other Person as a result of the inability of the Company or the Rights Agent to perform any of
their respective obligations pursuant to this Plan by reason of any preliminary or permanent
injunction or other order, judgment, decree or ruling (whether interlocutory or final) issued by a
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court of competent jurisdiction or by a governmental, regulatory, self-regulatory or
administrative agency or commission, or any statute, rule, regulation or executive order
promulgated or enacted by any governmental authority, prohibiting or otherwise restraining
performance of such obligation; provided, however, that the Company will use its reasonable
best efforts to have any such injunction, order, judgment, decree or ruling lifted or otherwise
overturned as promptly as practicable;
(e)
Rights that are Beneficially Owned by certain Persons will, under the
circumstances set forth in Section 7(e), become null and void; and
(f)
Section 26.

this Plan may be supplemented or amended from time to time in accordance with

Section 17. Holder of Rights Certificate Not Deemed to be a Stockholder. No holder,
as such, of any Rights Certificate will be entitled to vote or receive dividends or be deemed for
any purpose to be the holder of the number of one one-thousandths of a Preferred Share or any
other securities of the Company that may at any time be issuable on the exercise or exchange of
the Rights represented thereby, nor will anything contained herein or in any Rights Certificate be
construed to confer upon the holder of any Rights Certificate, as such, any of the rights of a
stockholder of the Company or any right to vote for the election of directors or upon any matter
submitted to stockholders at any meeting thereof, or to give or withhold consent to any corporate
action, or to receive notice of meetings or other actions affecting stockholders (except as
specifically provided in Section 26), or to receive dividends or subscription rights, or otherwise,
until the Rights evidenced by such Rights Certificate have been exercised or exchanged in
accordance with the provisions hereof.
Section 18.

Concerning the Rights Agent.

(a)
Compensation; Reimbursement; Indemnification. The Company agrees to pay to
the Rights Agent reasonable compensation for all services rendered by it hereunder and, from
time to time, on demand of the Rights Agent, the reasonable and documented out-of-pocket
expenses and counsel fees and other disbursements incurred by the Rights Agent in connection
with the preparation, negotiation, delivery, execution, amendment and administration of this Plan
and the exercise and performance of its duties hereunder. The Company also agrees to
indemnify the Rights Agent for, and to hold it harmless against, any loss, liability, damage,
judgment, fine, penalty, claim, demand, settlement, cost or expense (including the reasonable and
documented fees and expenses of its outside counsel) incurred without gross negligence, bad
faith or willful misconduct on the part of the Rights Agent (which gross negligence, bad faith or
willful misconduct must be determined by a final, non-appealable judgment of a court of
competent jurisdiction) for any action taken, suffered or omitted to be taken by the Rights Agent
in connection with the acceptance, administration, exercise and performance of its duties
pursuant to this Plan, including the costs and expenses of defending against any claim of liability
and appealing any claim of liability arising therefrom, directly or indirectly. The provisions of
this Section 18 and Section 20 will survive the termination or expiration of this Plan, the
exercise, exchange or expiration of the Rights and the resignation, replacement or removal of the
Rights Agent.
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(b)
Reliance by the Rights Agent. The Rights Agent is authorized to rely conclusively
on, and will be protected and incur no liability for, or in respect of any action taken, suffered or
omitted to be taken by it in connection with its acceptance and administration of this Plan, and
the exercise and performance of its duties pursuant to this Plan, in reliance upon any (i) Rights
Certificate, (ii) certificate (or registration on the transfer books of the Company, including, in the
case of uncertificated shares, by notation in book entry accounts reflecting ownership) for
Preferred Shares, Common Shares or other securities of the Company issuable upon exercise of
Rights or (iii) instrument of assignment or transfer, power of attorney, endorsement, affidavit,
letter, notice, direction, consent, certificate, statement, instruction or other paper or document
believed by it to be genuine and to be duly executed and, where necessary, verified or
acknowledged, by the proper Person, or otherwise upon the advice of counsel as set forth in
Section 20. The Rights Agent will not be required to take notice, or be deemed to have any
knowledge, of any fact, event or determination of which it was supposed to receive notice
hereunder (including any dates or events defined in this Plan or the designation of any Person as
an Acquiring Person or an Affiliate or Associate of an Acquiring Person), and the Rights Agent
will be fully protected and will incur no liability for failing to take action in connection
therewith, unless and until it has received such notice in writing.
Section 19.

Merger, Consolidation or Change of Name of Rights Agent.

(a)
Merger or Consolidation of Rights Agent. Any Person into which the Rights
Agent or any successor Rights Agent may be merged or with which it may effect a share
exchange or be consolidated, or any Person resulting from any merger, share exchange or
consolidation to which the Rights Agent or any successor Rights Agent is a party, or any Person
succeeding to the corporate trust, stock transfer or stockholder services business of the Rights
Agent or any successor Rights Agent, will be the successor to the Rights Agent pursuant to this
Plan without the execution or filing of any paper or any further act on the part of any of the
parties hereto so long as such Person is eligible for appointment as a successor Rights Agent
pursuant to the provisions of Section 21. The purchase of all or substantially all of the Rights
Agent’s assets employed in the performance of this Plan, or transfer or rights agent services
generally, will be deemed to be a merger, share exchange or consolidation for purposes of this
Section 19. If at the time that such successor Rights Agent succeeds to the agency created by
this Plan any of the Rights Certificates have been countersigned but not delivered, then any such
successor Rights Agent may adopt the countersignature of any predecessor Rights Agent and
deliver such Rights Certificates so countersigned, and if at that time any of the Rights
Certificates have not been countersigned, then any successor Rights Agent may countersign such
Rights Certificates either in the name of the predecessor Rights Agent or in the name of the
successor Rights Agent. In all such cases, such Rights Certificates will have the full force and
effect provided in the Rights Certificates and in this Plan.
(b)
Change of Name of Rights Agent. If at any time the name of the Rights Agent is
changed and at such time any of the Rights Certificates have been countersigned but not
delivered, then the Rights Agent may adopt the countersignature under its prior name and deliver
such Rights Certificates so countersigned, and if at any time any of the Rights Certificates have
not have been countersigned, then the Rights Agent may countersign such Rights Certificates
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either in its prior name or in its changed name. In all such cases, such Rights Certificates will
have the full force and effect provided in the Rights Certificates and in this Plan.
Section 20. Duties of Rights Agent. The Rights Agent undertakes to perform the duties
and obligations expressly imposed by this Plan (and no implied duties or obligations) upon the
following terms and conditions, all of which the Company and the holders of Rights Certificates,
by their acceptance thereof, will be bound:
(a)
Before the Rights Agent acts or refrains from acting, the Rights Agent may
consult with legal counsel that it selects (who may be legal counsel for the Company or an
employee of the Rights Agent), and the advice or opinion of such counsel will be full and
complete authorization and protection to the Rights Agent, and the Rights Agent will incur no
liability for or in respect of, any action taken, suffered or omitted to be taken by it in accordance
with such advice or opinion.
(b)
Whenever in the performance of its duties pursuant to this Plan the Rights Agent
deems it necessary or desirable that any fact or matter (including, without limitation, the identity
of any Acquiring Person and the determination of the Current Per Share Market Price of any
security) be proved or established by the Company prior to taking, suffering or omitting to take
any action hereunder, such fact or matter (unless other evidence in respect thereof is specifically
prescribed herein) may be deemed to be conclusively proved and established by a certificate
signed by any one of the Chairman of the Board, Chief Executive Officer, President or Chief
Financial Officer, and delivered to the Rights Agent, and such certificate will be full and
complete authorization and protection to the Rights Agent, and the Rights Agent will incur no
liability for or in respect of any action taken, suffered or omitted to be taken by it pursuant to the
provisions of this Plan in reliance upon such certificate.
(c)
The Rights Agent will be liable hereunder to the Company and any other Person
only for its own gross negligence, bad faith or willful misconduct (which gross negligence, bad
faith or willful misconduct must be determined by a final, non-appealable judgment of a court of
competent jurisdiction). Any liability of the Rights Agent under this Agreement will be limited
to the amount of annual fees paid by the Company to the Rights Agent. In no event will the
Rights Agent be liable for special, indirect, consequential, incidental or punitive loss or damage
of any kind whatsoever (including lost profits), even if the Rights Agent has been advised of the
possibility of such loss or damage.
(d)
The Rights Agent will not be liable hereunder for or by reason of any of the
statements of fact or recitals contained in this Plan, the Rights Certificates or any certificate (or
registration on the transfer books of the Company, including, in the case of uncertificated shares,
by notation in book entry accounts reflecting ownership) for Preferred Shares, Common Shares
or other securities of the Company issuable upon exercise of Rights, or be required to verify the
same (except, in each case, its countersignature thereof, if applicable), and all such statements
and recitals are and will be deemed to have been made by the Company only.
(e)
The Rights Agent will not (i) have any liability for or be under any responsibility
in respect of the validity of this Plan or the execution and delivery hereof (except the due
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authorization, execution and delivery hereof by the Rights Agent) or in respect of the validity or
execution of any Rights Certificate (except its countersignature thereof) or any certificate (or
registration on the transfer books of the Company, including, in the case of uncertificated shares,
by notation in book entry accounts reflecting ownership) for Preferred Shares, Common Shares
or other securities of the Company issuable upon exercise of Rights (except, in each case, its
countersignature thereof, if applicable); (ii) be responsible for any change in the exercisability or
exchangeability of Rights (including certain Rights becoming null and void pursuant to Section 7
(e)), except with respect to the exercise of Rights evidenced by Rights Certificates after notice of
such change has been provided by the Company; (iii) be responsible for any breach by the
Company of any covenant or condition contained in this Plan or any Rights Certificate; (iv) be
responsible for (A) any adjustment or change required pursuant to Section 3, Section 11, Section
13, Section 23 or Section 24, (B) the manner, method or amount of any such adjustment or
change or (C) ascertaining the existence of facts that would require any such adjustment or
change (except with respect to the exercise of Rights evidenced by Rights Certificates after
receipt by the Rights Agent of a certificate furnished pursuant to Section 12 describing such
adjustment or change); (v) be responsible for any determination by the Board of the Current Per
Share Market Price of any security pursuant to this Plan; or (vi) by any act hereunder be deemed
to make any representation or warranty as to the authorization or reservation of any securities to
be issued pursuant to this Plan or any Rights Certificate or as to whether any such securities will,
when issued, be duly and validly authorized and issued and fully paid and nonassessable.
(f)
The Company agrees that it will perform, execute, acknowledge and deliver, or
cause to be performed, executed, acknowledged and delivered, all such further and other acts,
instruments and assurances as may reasonably be required by the Rights Agent for the carrying
out or performing by the Rights Agent of its duties pursuant to this Plan.
(g)
The Rights Agent is hereby authorized and directed to accept instructions with
respect to the performance of its duties hereunder from any of the Chairman of the Board, Chief
Executive Officer, President or Chief Financial Officer, and it is authorized to apply to any such
director or officer for advice or instructions in connection with its duties pursuant to this Plan.
Such advice and instructions will be full and complete authorization and protection to the Rights
Agent, and the Rights Agent will not be liable for or in respect of any action taken, suffered or
omitted to be taken by it in accordance with the written advice or instructions of any such
director or officer or for any delay in acting while waiting for those instructions. The Rights
Agent will be fully and completely authorized and protected in relying on the latest-dated
instructions received from any such director or officer. Any application by the Rights Agent for
written instructions from the Company may, at the option of the Rights Agent, set forth in writing
any action proposed to be taken, suffered or omitted to be taken by the Rights Agent pursuant to
this Plan and the date on or after which such action will be taken, suffered or omitted to be taken.
The Rights Agent will not be liable for any action taken or suffered by, or omission of, the Rights
Agent in accordance with a proposal included in any such application on or after the date
specified in such application (which date must not be less than 10 Business Days after, but not
including, the date on which any such director or officer of the Company actually receives such
application, unless any such director or officer has consented in writing to an earlier date) unless,
prior to taking any such action (or the effective date in the case of an omission), the Rights Agent
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has received, in response to such application, written instructions with respect to the proposed
action or omission specifying a different action to be taken, suffered or omitted to be taken.
(h)
The Rights Agent and any member, stockholder, director, officer, employee or
Affiliate of the Rights Agent (in each case, other than an Acquiring Person) may buy, sell or deal
in any of the Rights or other securities of the Company or become pecuniarily interested in any
transaction in which the Company may be interested, or contract with or lend money to the
Company or otherwise act as fully and freely as though it were not the Rights Agent pursuant to
this Plan. Nothing herein will preclude the Rights Agent or any such member, stockholder,
director, officer, employee or Affiliate from acting in any other capacity for the Company or for
any other Person.
(i)
The Rights Agent may execute and exercise any of the rights or powers hereby
vested in it or perform any duty hereunder either itself (including through its directors, officers
and employees) or by or through its attorneys or agents, and the Rights Agent will not be
answerable or accountable for any act, omission, default, neglect or misconduct of any such
attorneys or agents or for any loss to the Company, to the holders of Rights or to any other
Person resulting from any such act, omission, default, neglect or misconduct in the absence of
gross negligence, bad faith or willful misconduct in the selection and continued employment
thereof (which gross negligence, bad faith or willful misconduct must be determined by a final,
non-appealable judgment of a court of competent jurisdiction).
(j)
No provision of this Plan requires the Rights Agent to expend or risk its own
funds or otherwise incur any financial liability in the performance of any of its duties hereunder
(other than costs and expenses incurred by the Rights Agent in providing services to the
Company in the ordinary course of its business as the Rights Agent) or in the exercise of its
rights if it reasonably believes that repayment of such funds or adequate indemnification against
such risk or liability is not reasonably assured to it.
(k)
If, with respect to any Rights Certificate surrendered to the Rights Agent for
exercise or transfer, the certificate contained in the form of election to purchase or form of
assignment, as the case may be, has either (i) not been properly completed and duly executed or
(ii) indicates an affirmative response to clause (1) or clause (2) thereof, then the Rights Agent
will not take any further action with respect to such requested exercise or transfer without first
consulting with the Company.
(l)
From time to time after the Distribution Date, upon the written request of the
Company, the Rights Agent will promptly deliver to the Company a list, as of the most recent
practicable date (or as of such earlier date as may be specified by the Company), of the record
holders of Rights and Rights Certificates.
Section 21. Change of Rights Agent. The Rights Agent or any successor Rights Agent
may resign and be discharged from its duties pursuant to this Plan upon 30 days’ written notice to
the Company (or such lesser notice as is acceptable to the Company), delivered to the Company
and to each transfer agent of the Preferred Shares and the Common Shares (in the event that the
Rights Agent or one of its Affiliates is not also such transfer agent) by first-class mail, postage
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prepaid, or nationally recognized overnight delivery. In the event that any transfer agency
relationship in effect between the Company and the Rights Agent or any of its Affiliates
terminates, the Rights Agent will be deemed to have automatically resigned, and be discharged
from its duties pursuant to this Plan, on the effective date of such termination, and the Company
will be responsible for sending any required notices. The Company may remove the Rights
Agent or any successor Rights Agent, with or without cause, upon 30 days’ notice in writing to
the Rights Agent or any successor Rights Agent, as the case may be, and to each transfer agent of
the Preferred Shares and the Common Shares (in the event that the Rights Agent or one of its
Affiliates is not also such transfer agent), delivered to the Rights Agent in accordance with
Section 26. If the Rights Agent resigns or is removed or otherwise becomes incapable of acting,
then the resigning, removed or incapacitated Rights Agent must, upon the Company’s request,
remit to the Company, or to any successor Rights Agent, all books, records, funds, certificates or
other documents or instruments of any kind then in its possession that were acquired by such
resigning, removed or incapacitated Rights Agent in connection with its services as the Rights
Agent in accordance with its records retention policy. Following such removal, resignation or
incapacity, the Company will appoint a successor to the Rights Agent. If the Company fails to
make such appointment within a period of 30 days after giving written notice of such removal or
after it has been notified in writing of such resignation or incapacity by the resigning or
incapacitated Rights Agent or by the registered holder of a Rights Certificate (who must, together
with such notice, submit such registered holder’s Rights Certificate for inspection by the
Company), then the Rights Agent (at its sole option) or such registered holder may apply, at the
Company’s expense, to a court of competent jurisdiction for the appointment of a new Rights
Agent. Any successor Rights Agent, whether appointed by the Company or by such court, must
be either (a) a Person organized, in good standing and doing business pursuant to the laws of the
United States or any state of the United States that is authorized pursuant to such laws to exercise
stockholder services powers, is subject to supervision or examination by federal or state
authorities and has, along with its Affiliates, at the time of its appointment as Rights Agent a
combined capital and surplus of at least $50,000,000 or (b) an Affiliate or direct or indirect
wholly owned Subsidiary of such Person. After appointment, the successor Rights Agent will be
vested with the same powers, rights, duties and responsibilities as if it had been originally named
as Rights Agent without further act or deed, and the predecessor Rights Agent must deliver and
transfer to the successor Rights Agent any property at the time held by it hereunder, and execute
and deliver any further assurance, conveyance, act or deed necessary for such purpose. Not later
than the effective date of any such appointment, the Company will file notice thereof in writing
with the predecessor Rights Agent and each transfer agent of the Preferred Shares and the
Common Shares (in the event that the Rights Agent or one of its Affiliates is not also such
transfer agent), and deliver such notice to the holders of Rights Certificates in accordance with
Section 26. Notwithstanding anything to the contrary in this Plan, failure to give any notice
provided for in this Section 21, or any defect therein, will not affect the legality or validity of the
resignation or removal of the Rights Agent or the appointment of the successor Rights Agent, as
the case may be. Upon appointment, any successor Rights Agent will, unless the context
requires otherwise, be deemed to be the Rights Agent for all purposes of this Plan.
Section 22. Issuance of New Rights Certificates. Notwithstanding anything to the
contrary in this Plan or the Rights, the Company may, at its option, issue new Rights Certificates
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evidencing Rights in such form as may be approved by the Board to reflect any adjustment or
change in the Exercise Price and the number or kind or class of shares or other securities or
property purchasable pursuant to the Rights Certificates made in accordance with the provisions
of this Plan. In addition, in connection with the issuance or sale of Common Shares following
the Distribution Date and prior to the Expiration Date, the Company will, with respect to
Common Shares so issued or sold (whether pursuant to the exercise of stock options or pursuant
to any employee benefit plan or arrangement or upon the exercise, conversion or exchange of
other securities of the Company outstanding as of the Rights Dividend Declaration Date or upon
the exercise, conversion or exchange of securities issued by the Company after the Rights
Dividend Declaration Date (except, in each case, as may otherwise be provided in the
instruments governing such securities)), and may, in any other case, if deemed necessary or
appropriate by the Board, issue Rights Certificates representing the appropriate number of Rights
in connection with such issuance or sale; provided, however, that (a) no such Rights Certificate
will be issued if, and to the extent that, the Company is advised by counsel that such issuance
would create a significant risk of or result in material adverse tax consequences to the Company
or the Person to whom such Rights Certificate would be issued or would create a significant risk
of or result in such options or employee plans or arrangements failing to qualify for otherwise
available special tax treatment; (b) no such Rights Certificate will be issued if, and to the extent
that, appropriate adjustment will otherwise have been made in lieu of the issuance thereof; and
(c) the Company will have no obligation to distribute Rights Certificates to any Acquiring
Person, Affiliate or Associate of an Acquiring Person, Post-Event Transferee, Pre-Event
Transferee, Subsequent Transferee or any nominee of any of the foregoing.
Section 23.

Redemption.

(a)
Right to Redeem. The Board may, at its option, at any time prior to the earlier of
(i) the Distribution Date or (ii) the Close of Business on the Final Expiration Date, redeem all but
not less than all of the then outstanding Rights at a redemption price of $0.001 per Right, as such
amount may be appropriately adjusted to reflect any stock split, stock dividend, recapitalization
or similar transaction occurring after the Rights Dividend Declaration Date (such redemption
price, the “Redemption Price”). Notwithstanding anything to the contrary in this Plan, the Rights
will not be exercisable after the first occurrence of a Section 11(a)(ii) Event until such time as the
Company’s right of redemption pursuant to this Section 23 has expired. The Company may, at
its option, pay the Redemption Price in Common Shares (based on the Current Per Share Market
Price of Common Shares at the time of redemption), cash or any other form of consideration
deemed appropriate by the Board, in its sole discretion, to be at least equivalent to the
Redemption Price. Such redemption of the Rights by the Board may be made effective at such
time, on such basis and with such conditions as the Board in its sole discretion may establish.
The date on which the Board elects to make the redemption effective is referred to as the
“Redemption Date.”
(b)
General Redemption Procedures. Immediately upon the action of the Board
ordering the redemption of the Rights (or at such later time as the Board may establish for the
effectiveness of such redemption), evidence of which will have been filed with the Rights Agent,
and without any further action and without any notice, the right to exercise the Rights will
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terminate and the only right thereafter of the holders of Rights will be to receive the Redemption
Price for each Right so held. The Company will promptly give public notice of any such
redemption (with prompt written notice thereof also provided to the Rights Agent). Promptly
after the action of the Board ordering the redemption of the Rights, the Company will give, or
cause to be given, notice of such redemption to the holders of Rights Certificates in accordance
with Section 26; provided, however, that any notice that is so provided will be deemed given,
whether or not the holder receives the notice. Each such notice of redemption must state the
method by which the payment of the Redemption Price is to be made. The failure to give, or any
defect in, any notice required by this Section 23 will not affect the legality or validity of the
action taken by the Board or of the redemption.
(c)
Discharge of Obligations. Notwithstanding anything to the contrary in this Plan,
in the event of a redemption pursuant to Section 23(a), the Company may, at its option, discharge
all of its obligations with respect to the Rights by (i) issuing a press release or making a publicly
available filing with the Securities and Exchange Commission announcing the manner of
redemption of the Rights (with prompt written notice to the Rights Agent) and (ii) mailing
payment of the Redemption Price to the holders of Rights at the addresses of such holders as
shown on the transfer books of the Rights Agent or, prior to the Distribution Date, on the transfer
books of the Company or the transfer agent for the Common Shares, and upon such action, all
outstanding Right Certificates will be void without any further action by the Company.
(d)
Prohibited Purchases. Notwithstanding anything to the contrary in this Plan,
neither the Company nor any of its Affiliates or Associates may redeem, acquire or purchase for
value any Rights at any time in any manner other than as specifically set forth in this Section 23
or in Section 24, or other than in connection with the purchase or repurchase of Common Shares
prior to the Distribution Date.
Section 24.

Exchange.

(a)
Exchange of Common Shares for Rights. The Board may, at its option, at any
time after any Person becomes an Acquiring Person, exchange all or part of the then outstanding
and exercisable Rights (which will not include Rights that have become null and void pursuant to
the provisions of Section 7(e)) for Common Shares at an exchange ratio of one Common Share
per Right, appropriately adjusted to reflect any stock split, stock dividend, recapitalization or
similar transaction occurring after the Rights Dividend Declaration Date (such exchange ratio,
the “Exchange Ratio,” and such determination by the Board to effect such exchange, an
“Exchange Determination”). Notwithstanding the foregoing, the Board is not empowered to
effect an Exchange Determination at any time after any Person (other than any Exempt Person),
together with all Affiliates and Associates of such Person, becomes the Beneficial Owner of 50%
or more of the Common Shares then outstanding. Notwithstanding the foregoing, from and after
the occurrence of a Section 13 Event, any Rights that theretofore have not been exchanged
pursuant to this Section 24(a) will thereafter be exercisable only in accordance with Section 13
and may not be exchanged (or eligible for exchange) pursuant to this Section 24(a).
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(b)

Exchange Procedures.

(i)
Immediately following an Exchange Determination and without any
further action or notice, the right to exercise such Rights will terminate and the only right
thereafter of a holder of such Rights is to receive that number of Common Shares equal to the
number of such Rights held by such holder multiplied by the Exchange Ratio. The Company
will promptly give public notice of any such exchange (with prompt written notice thereof also
provided to the Rights Agent), and thereafter will promptly give, or cause to be given, notice of
such exchange to the holders of the then outstanding Rights (other than Rights that have become
null and void pursuant to the provisions of Section 7(e)) by mailing such notice, in accordance
with Section 26; provided, however, that any notice that is so provided will be deemed given,
whether or not the holder receives the notice. Each such notice of exchange must state the
method by which the exchange of Common Shares for Rights is to be effected (including the
actions that must be taken by the holders of Rights to receive Common Shares in exchange for
Rights) and, in the event of any partial exchange, the number of Rights that are to be exchanged.
Any partial exchange will be effected pro rata based on the number of Rights (other than Rights
that have become null and void pursuant to the provisions of Section 7(e)) held by each holder of
Rights. Following an Exchange Determination, the Company may implement such procedures
as it deems appropriate, in its sole discretion, to minimize the possibility that any Common
Shares (or other consideration) issuable pursuant to this Section 24 are received by Persons
whose Rights are null and void pursuant to Section 7(e). Prior to effecting any exchange, the
Company may require, or cause the trustee of the Trust (as defined in Section 24(b)(ii)) to
require, as a condition thereof, that any registered holder of Rights provide such evidence
(including the identity of the Beneficial Owner (or former Beneficial Owner) thereof and the
Affiliates or Associates of such Beneficial Owner or former Beneficial Owner) as the Company
may reasonably request in order to determine if such Rights are null and void pursuant to Section
7(e). If such registered holder does not comply with the foregoing requirements, then the
Company will be entitled to conclusively deem such Rights to be Beneficially Owned by an
Acquiring Person (or an Affiliate or Associate of an Acquiring Person, a Post-Event Transferee, a
Pre-Event Transferee, a Subsequent Transferee or any nominee of any of the foregoing) and,
accordingly, such Rights will be null and void and not exchangeable in connection herewith.
Any Common Shares (or other securities) issued at the direction of the Board in connection with
an Exchange Determination will be duly and validly authorized and issued and fully paid and
nonassessable, and the Company will be deemed to have received as consideration for such
issuance a benefit having a value that is at least equal to the aggregate par value of the Common
Shares (or other securities) so issued. The failure to give, or any defect in, any notice required by
this Section 24 will not affect the legality or validity of the action taken by the Board or of such
exchange.
(ii)
The exchange of the Rights pursuant to Section 24(a) may be made
effective at such time, on such basis and with such conditions as the Board, in its sole discretion,
may establish. Without limiting the foregoing, prior to effecting an exchange pursuant to Section
24(a), the Board may direct the Company to enter into a trust agreement in such form and with
such terms as the Board approves (the “Trust Agreement”). If the Board so directs, then the
Company must enter into the Trust Agreement and must issue to the trust created by such
43

agreement (the “Trust”) all of the Common Shares (or other consideration) issuable pursuant to
the exchange (or any portion thereof that has not theretofore been issued in connection with the
exchange). From and after the time at which such Common Shares (or other consideration) are
issued to the Trust, all stockholders then entitled to receive Common Shares (or other
consideration) pursuant to the exchange will be entitled to receive such shares or consideration
(and any dividends or distributions made thereon after the date on which such shares or
consideration are deposited into the Trust) only from the Trust and solely upon compliance with
the relevant terms and provisions of the Trust Agreement.
(c)
Insufficient Shares. In the event that there are not sufficient Common Shares
issued but not outstanding or authorized but unissued to permit any exchange of Rights as
contemplated in accordance with Section 24(a), then the Company will either take such action as
may be necessary to authorize additional Common Shares for issuance upon exchange of the
Rights or alternatively, at the option of the Board, with respect to each Right (i) pay cash in an
amount equal to the Current Exchange Value in lieu of issuing Common Shares in exchange
therefor; (ii) issue debt or equity securities (or a combination thereof) having a value equal to the
Current Exchange Value in lieu of issuing Common Shares in exchange for each such Right,
where the value of such securities will be determined in good faith by the Board based upon the
advice of a nationally recognized investment banking firm selected by the Board, which
determination will be described in a written statement filed with the Rights Agent and will be
binding on the Rights Agent and the holders of Rights; or (iii) deliver any combination of cash,
property, Common Shares, Preferred Shares, Equivalent Shares or other securities having a value
equal to the Current Exchange Value in exchange for each Right. To the extent that the Company
determines that some action need be taken pursuant to this Section 24(c), then the Board may
temporarily suspend the exercisability of the Rights for a period of up to 120 days following the
date on which the Exchange Determination has occurred in order to seek any authorization of
additional Common Shares or to decide the appropriate form of distribution to be made pursuant
to the above provision and to determine the value thereof. Upon any such suspension, the
Company will issue a public announcement stating, and notify the Rights Agent in writing, that
the exercisability of the Rights has been temporarily suspended, as well as issue a public
announcement, and notify the Rights Agent in writing, at such time as the suspension is no
longer in effect.
(d)
Cash in Lieu of Fractional Common Shares. In connection with an Exchange
Determination, the Company will not be required to issue fractions of Common Shares or to
distribute certificates that evidence fractional Common Shares. In lieu of such fractional
Common Shares, the Company may pay to the registered holders of Rights Certificates with
regard to which such fractional Common Shares would otherwise be issuable an amount in cash
equal to the same fraction of the Current Per Share Market Price of a Common Share, calculated
as of the Trading Day immediately prior to the date of the Exchange Determination.
Section 25.

Process to Seek Exemption Prior to Trigger Event.

(a)
Any Person who desires to effect any acquisition of Common Shares that would,
if consummated, result in such Person beneficially owning 4.99% or more of the then
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outstanding Common Shares (a “Requesting Person”) may, prior to the Shares Acquisition Date
and in accordance with this Section 25(a), request that the Board grant an exemption with respect
to such acquisition under this Plan so that such Person would be deemed to be an “Exempt
Person” under subsection (iii) of Section 1(v) hereof for purposes of this Plan (an “Exemption
Request”). An Exemption Request shall be in proper form and shall be delivered by overnight
delivery service or first-class mail, postage prepaid, to the Secretary of the Company at the
principal executive office of the Company. The Exemption Request shall be deemed made upon
receipt by the Secretary of the Company. To be in proper form, an Exemption Request shall set
forth (i) the name and address of the Requesting Person, (ii) the number and percentage of
Common Shares then Beneficially Owned by the Requesting Person, together with all Affiliates
and Associates of the Requesting Person, and (iii) a reasonably detailed description of the
transaction or transactions by which the Requesting Person would propose to acquire Beneficial
Ownership of Common Shares aggregating 4.99% or more of the then outstanding Common
Shares and the maximum number and percentage of shares of Common Shares that the
Requesting Person proposes to acquire. The Board shall make a determination whether to grant
an exemption in response to an Exemption Request as promptly as practicable (and, in any event,
within ten (10) Business Days) after receipt thereof; provided, that the failure of the Board to
make a determination within such period shall be deemed to constitute the denial by the Board of
the Exemption Request. The Requesting Person shall respond promptly to reasonable and
appropriate requests for additional information from the Board and its advisors to assist the
Board in making its determination. For purposes of considering the Exemption Request, any
calculation of the number of Common Shares outstanding at any particular time, including for
purposes of determining the particular percentage of such outstanding Common Shares of which
any Person is the Beneficial Owner, shall be made pursuant to and in accordance with Section
382. The Board shall only grant an exemption in response to an Exemption Request if the Board
determines in its sole discretion that the acquisition of Beneficial Ownership of Common Shares
by the Requesting Person (A) will not adversely impact in any material respect the time period in
which the Company could use the Tax Benefits or limit or impair the availability to the Company
of the Tax Benefits or (B) is in the best interests of the Company despite the fact that it may
adversely impact in a material respect the time period in which the Company could use the Tax
Benefits or limit or impair the availability to the Company of the Tax Benefits. Any exemption
granted hereunder may be granted in whole or in part, and may be subject to limitations or
conditions (including a requirement that the Requesting Person agree that it will not acquire
Beneficial Ownership of Common Shares in excess of the maximum number and percentage of
shares approved by the Board), in each case as and to the extent the Board shall determine
necessary or desirable to provide for the protection of the Tax Benefits. Any Exemption Request
may be submitted on a confidential basis and, except to the extent required by applicable law, the
Company shall maintain the confidentiality of such Exemption Request and the Board’s
determination with respect thereto, unless the information contained in the Exemption Request or
the Board’s determination with respect thereto otherwise becomes publicly available. The
Exemption Request shall be considered and evaluated by directors serving on the Board, or a
duly constituted committee thereof, who are independent of the Company and the Requesting
Person and disinterested with respect to the Exemption Request, and the action of a majority of
such independent and disinterested directors shall be deemed to be the determination of the
Board for purposes of such Exemption Request.
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(b)
Waiver Subsequent to Shares Acquisition Date. The Board may, of its own accord
or upon the request of a stockholder (a “Waiver Request”), subsequent to a Shares Acquisition
Date and prior to the Distribution Date, and in accordance with this Section 25(b), grant an
exemption with respect to any Acquiring Person under this Plan so that such Acquiring Person
would be deemed to be an “Exempt Person” under subsection (iii) of Section 1(v) hereof for
purposes of this Plan. A Waiver Request shall be in proper form and shall be delivered by
overnight delivery service or first-class mail, postage prepaid, to the Secretary of the Company at
the principal executive office of the Company. The Waiver Request shall be deemed made upon
receipt by the Secretary of the Company. To be in proper form, a Waiver Request shall set forth
(i) the name and address of the Acquiring Person, (ii) the number and percentage of Common
Shares then Beneficially Owned by the Acquiring Person, together with all Affiliates and
Associates of the Acquiring Person, and (iii) a reasonably detailed description of the transaction
or transactions by which the Acquiring Person acquired Beneficial Ownership of Common
Shares aggregating 4.99% or more of the then outstanding Common Shares and the maximum
number and percentage of Common Shares that the Acquiring Person proposes to acquire. The
Board shall make a determination whether to grant an exemption in response to a Waiver
Request as promptly as practicable (and, in any event, within 10 Business Days) after receipt
thereof; provided, that the failure of the Board to make a determination within such period shall
be deemed to constitute the denial by the Board of the Waiver Request. The Acquiring Person
shall respond promptly to reasonable and appropriate requests for additional information from
the Board and its advisors to assist the Board in making its determination. For purposes of
considering the Waiver Request, any calculation of the number of Common Shares outstanding
at any particular time, including for purposes of determining the particular percentage of such
outstanding Common Shares of which any Person is the Beneficial Owner, shall be made
pursuant to and in accordance with Section 382. The Board shall only grant an exemption for an
Acquiring Person if the Board determines in its sole discretion that the acquisition of Beneficial
Ownership of Common Shares by such Acquiring Person does not adversely impact in any
material respect the time period in which the Company could use the Tax Benefits or limit or
impair the availability to the Company of the Tax Benefits. Any exemption granted hereunder
may be granted in whole or in part, and may be subject to limitations or conditions (including a
requirement that such Acquiring Person agree that it will not acquire Beneficial Ownership of
Common Shares in excess of the maximum number and percentage of shares approved by the
Board), in each case as and to the extent the Board shall determine necessary or desirable to
provide for the protection of the Tax Benefits. The facts and circumstances with respect to the
Triggering Event, including whether to grant an exemption, shall be considered and evaluated by
directors serving on the Board, or a duly constituted committee thereof, who are independent of
the Company and such Acquiring Person and disinterested with respect to the Triggering Event,
and the action of a majority of such independent and disinterested directors shall be deemed to be
the determination of the Board for purposes of any exemption granted pursuant to this Section 25
(b).
Section 26.

Notice of Certain Events.

(a)
Certain Distributions. If the Company proposes, at any time after the Distribution
Date, to (i) declare or pay any dividend payable in stock of any class to the holders of Preferred
46

Shares or to make any other distribution to the holders of Preferred Shares (other than a regular
quarterly or periodic cash dividend out of earnings or retained earnings of the Company), (ii)
offer to the holders of Preferred Shares rights or warrants to subscribe for or to purchase any
additional Preferred Shares or shares of stock of any class or any other securities, rights or
options, (iii) effect any reclassification of the Preferred Shares (other than a reclassification
involving only the subdivision of outstanding Preferred Shares), (iv) effect any share exchange,
consolidation or merger into or with any other Person (other than a wholly owned Subsidiary of
the Company in a transaction that complies with Section 11(m)), (v) effect any sale or other
transfer (or permit one or more of its Subsidiaries to effect any sale or other transfer), in one
transaction or a series of related transactions, of more than 50% of the assets, cash flow or
earning power of the Company and its Subsidiaries (taken as a whole) to any other Person, (vi)
effect the liquidation, dissolution or winding up of the Company, (vii) declare or pay any
dividend on the Common Shares payable in Common Shares or (viii) effect a subdivision,
combination or consolidation of the Common Shares (by reclassification or otherwise than by
payment of dividends in Common Shares), then, in each such case, the Company will give
written notice of such proposed action to the Rights Agent and the holders of Rights Certificates
in accordance with Section 28, which notice must specify the record date for the purposes of
such stock dividend, distribution of rights or warrants, or the date on which such subdivision,
combination, reclassification, share exchange, consolidation, merger, sale, transfer, liquidation,
dissolution or winding up is to take place and the date of participation therein by the holders of
Preferred Shares or Common Shares, if any such date is to be fixed, and such notice must be so
given in the case of any action covered by clause (i) or (ii) above at least 10 Business Days prior
to but not including the record date for determining holders of Preferred Shares for purposes of
such action, and in the case of any such other action, at least 10 Business Days prior to but not
including the date of the taking of such proposed action or the date of participation therein by the
holders of Preferred Shares or Common Shares, whichever is earlier.
(b)
Certain Events. If any Triggering Event has occurred, then (i) the Company will
as soon as practicable thereafter give, or cause to be given, to the Rights Agent and each holder
of Rights Certificates a notice in accordance with Section 28 of the occurrence of such
Triggering Event, which notice must specify the event and the consequences of the event to
holders of Rights pursuant to Section 11(a)(ii) or Section 13, and (ii) all references in this Section
26 to Preferred Shares will thereafter be deemed to be references to Common Shares or, if
appropriate, other securities.
Section 27. Notices. Notices or demands authorized by this Plan to be given or made
by the Rights Agent or by the holder of any Rights Certificate to or on the Company will be
sufficiently given or made if in writing and sent by a recognized national overnight delivery
service, fax (when such fax is transmitted to the fax number set forth below and confirmation of
transmission is received) or first-class mail, postage prepaid, addressed (until another address is
filed in writing with the Rights Agent by the Company) as follows:
Remark Media, Inc.
3930 Howard Hughes Parkway, Suite 400
Las Vegas, NV 89169
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Attn: Kai-Shing Tao
with a copy (which will not constitute notice) to:
Olshan Frome Wolosky LLP
Park Avenue Tower
65 East 55th Street
New York, NY 10022
Attn: Robert H. Friedman
Fax: (212) 451-2222
Subject to the provisions of Section 21, any notice or demand authorized by this Plan to
be given or made by the Company or by the holder of any Rights Certificate to or on the Rights
Agent will be sufficiently given or made if in writing and sent by a recognized national overnight
delivery service, or first-class mail, postage prepaid, addressed (until another address is filed in
writing with the Company by the Rights Agent) as follows:
Computershare Inc.
250 Royall Street
Canton, MA 02021
Attn: Client Services
Notices or demands authorized by this Plan to be given or made by the Company or the
Rights Agent to the holders of Rights or Rights Certificates (or, if prior to the Distribution Date,
to the holders of Common Shares) will be sufficiently given or made if in writing and sent by a
recognized national overnight delivery service or first-class mail, postage prepaid, addressed to
such holder at the address of such holder as shown on the transfer books of the Rights Agent or
the Company or the transfer agent for the Common Shares. Any notice that is sent or mailed in
the manner herein provided will be deemed given whether or not the holder receives the notice.
Notwithstanding anything to the contrary in this Plan, prior to the Distribution Date, the issuance
of a press release or the making of a publicly available filing by the Company with the Securities
and Exchange Commission will constitute sufficient notice by the Rights Agent or the Company
to the holders of securities of the Company, including the Rights, for all purposes of this Plan
and no other notice need be given.
Section 28. Supplements and Amendments. Prior to the occurrence of a Distribution
Date, the Company may in its sole discretion supplement or amend this Plan in any respect
without the approval of any holders of Rights Certificates, Preferred Shares or Common Shares,
and the Rights Agent (subject to the penultimate sentence of this Section 28) must, if the
Company so directs, execute such supplement or amendment in accordance with this Section 28.
From and after the occurrence of a Distribution Date, the Company and the Rights Agent may
from time to time supplement or amend this Plan in accordance with this Section 28 without the
approval of any holders of Rights Certificates in order to (i) cure any ambiguity, (ii) correct or
supplement any provision contained herein that may be defective or inconsistent with any other
provisions herein or otherwise defective, including any change in order to satisfy any applicable
law, rule or regulation, (iii) shorten or lengthen any time period hereunder or (iv) change or
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supplement the provisions hereunder in any manner that the Company may deem necessary or
desirable and that does not adversely affect the interests of the holders of Rights (other than an
Acquiring Person, an Affiliate or Associate of an Acquiring Person, a Post-Event Transferee, a
Pre-Event Transferee, a Subsequent Transferee or any nominee of any of the foregoing),
including extending the Final Expiration Date; provided, however, that this Plan may not be
supplemented or amended to lengthen, pursuant to clause (iii) of this sentence, a time period
relating to when the Rights may be redeemed at a time when the Rights are not then redeemable;
provided further, however, that the right of the Board to extend the Distribution Date does not
require any amendment or supplement hereunder. Upon the delivery of a certificate from an
appropriate officer of the Company that states that the proposed supplement or amendment is in
compliance with the terms of this Section 28, the Rights Agent (subject to the penultimate
sentence of this Section 28) shall execute such supplement or amendment. Notwithstanding the
foregoing, the Rights Agent will not be required to execute any such supplement or amendment
that adversely affects its rights, duties, obligations, protections or immunities pursuant to this
Plan. Prior to the Distribution Date, the interests of the holders of Rights and Rights Certificates
will be deemed to be coincident with the interests of the holders of Common Shares.
Section 29. Successors. All the covenants and provisions of this Plan by or for the
benefit of the Company or the Rights Agent will bind and inure to the benefit of their respective
successors and assigns hereunder.
Section 30. Determinations and Actions by the Board. The Board (or an authorized
committee thereof) has the exclusive power and authority to administer this Plan and to exercise
all rights and powers specifically granted to the Board or the Company pursuant hereto, or as
may be necessary or advisable in the administration of this Plan, including the right and power to
(a) interpret the provisions of this Plan and (b) make all determinations deemed necessary or
advisable for the administration of this Plan (including a determination as to whether to redeem
the Rights or to amend this Plan). All such actions, calculations, interpretations and
determinations (including, for purposes of clause (ii) below, all omissions with respect to the
foregoing) that are done or made by the Board (or an authorized committee thereof) in good faith
will (i) be final, conclusive and binding on the Company, the Rights Agent, the holders of Rights
Certificates and all other Persons and (ii) not subject the Board (or an authorized committee
thereof) or any of the directors serving on the Board to any liability to any Person, including the
Rights Agent and the holders of Rights Certificates. In administering this Plan and exercising the
rights and powers specifically granted to the Board and to the Company hereunder, and in
interpreting this Plan and making any determination hereunder, the Board (or an authorized
committee thereof) may consider any and all facts, circumstances or information that it deems to
be necessary, useful or appropriate. The Rights Agent is always entitled to assume that the Board
acted in good faith and will be fully protected and incur no liability in reliance thereon.
Section 31. Benefits of this Plan. Nothing in this Plan may be construed to give to any
Person other than the Company, the Rights Agent and the registered holders of Rights
Certificates (and, prior to the Distribution Date, the registered holders of Common Shares) any
legal or equitable right, remedy or claim pursuant to this Plan. This Plan is for the sole and
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exclusive benefit of the Company, the Rights Agent and the registered holders of Rights
Certificates (and, prior to the Distribution Date, the registered holders of Common Shares).
Section 32. Severability. If any term, provision, covenant or restriction of this Plan is
held by a court of competent jurisdiction or other authority to be invalid, void or unenforceable,
the remainder of the terms, provisions, covenants and restrictions of this Plan will remain in full
force and effect and will in no way be affected, impaired or invalidated; provided, however, that
notwithstanding anything to the contrary in this Plan, if any such term, provision, covenant or
restriction is held by such court or authority to be invalid, void or unenforceable and the Board
determines in its good faith judgment that severing the invalid language from this Plan would
adversely affect the purpose or effect of this Plan, then the right of redemption set forth in
Section 23 will be reinstated and will not expire until the Close of Business on the 10th Business
Day following the date of such determination by the Board; provided further, however, that if
such severed provision affects the rights, immunities, duties or obligations of the Rights Agent,
then the Rights Agent will be entitled to resign immediately upon written notice to the Company.
Section 33.

Governing Law; Exclusive Jurisdiction.

(a)
Governing Law. This Plan and each Right and Rights Certificate issued
hereunder will be deemed to be a contract made pursuant to the laws of the State of Delaware
and for all purposes will be governed by and construed in accordance with the laws of the State
of Delaware applicable to contracts made and to be performed entirely within such State; except
that the rights, duties and obligations of the Rights Agent shall be governed by and construed in
accordance with the laws of the State of New York.
(b)

Exclusive Jurisdiction.

(i)
The Company and the registered holders of Rights Certificates (and, prior
to the Distribution Date, the registered holders of Common Shares) each hereby irrevocably
submits to the exclusive jurisdiction of the Court of Chancery of the State of Delaware, or, if
such court lacks subject matter jurisdiction, the United States District Court for the District of
Delaware, over any suit, action or proceeding arising out of or relating to or concerning this Plan.
The Company and the registered holders of Rights Certificates (and, prior to the Distribution
Date, the registered holders of Common Shares) each acknowledge that the forum designated by
this Section 34(b)(i) has a reasonable relation to this Plan and to such Persons’ relationship with
one another.
(ii)
The Company and the registered holders of Rights Certificates (and, prior
to the Distribution Date, the registered holders of Common Shares) each hereby waive, to the
fullest extent permitted by applicable law, any objection that they now or hereafter have to
personal jurisdiction or to the laying of venue of any such suit, action or proceeding brought in
any court referred to in Section 34(b)(i) (or the appellate courts thereof). The Company and the
registered holders of Rights Certificates (and, prior to the Distribution Date, the registered
holders of Common Shares) each undertake not to commence any action subject to this Plan in
any forum other than the forum described in Section 34(b)(i). The Company and the registered
holders of Rights Certificates (and, prior to the Distribution Date, the registered holders of
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Common Shares) each hereby agree that, to the fullest extent permitted by applicable law, a final
and non-appealable judgment in any such suit, action or proceeding brought in any such court
will be conclusive and binding upon such Persons.
Section 34. Counterparts. This Plan and any supplements or amendments hereto may
be executed in any number of counterparts and each of such counterparts will for all purposes be
deemed to be an original, and all such counterparts will together constitute one and the same
instrument, it being understood that all parties need not sign the same counterpart. A signature to
this Plan transmitted electronically (including by fax and .pdf) will have the same authority,
effect and enforceability as an original signature. No party hereto may raise the use of such
electronic transmission to deliver a signature, or the fact that any signature or agreement or
instrument was transmitted or communicated through such electronic transmission, as a defense
to the formation of a contract, and each party forever waives any such defense, except to the
extent such defense relates to lack of authenticity.
Section 35.

Descriptive Headings; Interpretation.

(a)
Descriptive Headings. The table of contents and descriptive headings of the
several Sections of this Plan are inserted for convenience only and will not control or affect the
meaning or construction of any of the provisions hereof.
(b)

Interpretation.

(i)
Unless otherwise indicated, all references herein to Sections or Exhibits
will be deemed to refer to Sections or Exhibits of or to this Plan, as applicable. Any capitalized
terms used in any Exhibit but not otherwise defined therein have the meaning set forth in this
Plan. All Exhibits attached hereto or referred to herein are hereby incorporated in and made a
part of this Plan as if fully set forth herein.
(ii)
Unless otherwise indicated, the words “include,” “includes” and
“including,” when used herein, are deemed in each case to be followed by the words “without
limitation.”
(iii)
The words “hereof,” “herein, “herewith” and words of similar import will,
unless otherwise stated, be constructed to refer to this Plan as whole and not to any particular
provision of this Plan.
(iv)
The word “or” is used in the inclusive sense of “and/or.” The terms “or,”
“any” and “either” are not exclusive.
(v)
Whenever the context may require, any pronouns used in this Plan include
the corresponding masculine, feminine or neuter forms, and the singular form of nouns and
pronouns include the plural and vice versa.
(vi)
Where a word or phrase is defined, each of its other grammatical forms
has a corresponding meaning.
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(vii)

References to “$” are to the lawful currency of the United States of

America.
Section 36. Costs of Enforcement. The Company agrees with each registered holder of
Rights Certificates (and, prior to the Distribution Date, the registered holders of Common
Shares) that if the Company or any other Person the securities of which are purchasable upon
exercise of the Rights fails to fulfill any of its obligations pursuant to this Plan, then the
Company or such Person must reimburse any registered holder of Rights Certificates for the
costs and expenses (including legal fees) incurred by such holder in any action to enforce such
holder’s rights pursuant to any Right or this Plan.
Section 37. Force Majeure. Notwithstanding anything to the contrary in this Plan, the
Rights Agent will not be liable for any delays or failures in performance resulting from acts
beyond its reasonable control, including acts of God, terrorist acts, shortage of supply,
breakdowns or malfunctions, interruptions or malfunction of computer facilities, or loss of data
due to power failures or mechanical difficulties with information storage or retrieval systems,
labor difficulties, war or civil unrest.
Section 38. USA PATRIOT Act. The Company acknowledges that the Rights Agent is
subject to the customer identification program requirements pursuant to the USA PATRIOT Act
and its implementing regulations, and that the Rights Agent must obtain, verify and record
information that allows the Rights Agent to identify the Company. Accordingly, prior to
accepting an appointment hereunder, the Rights Agent has received information from the
Company that will help the Rights Agent to identify the Company, including the Company’s
physical address, tax identification number, organizational documents, certificate of good
standing, license to do business or such other information that the Rights Agent deems necessary
and, pending verification of such received information, the Rights Agent may request additional
such information. The Company agrees to provide all reasonably requested information
necessary for the Rights Agent to verify the Company’s identity in accordance with such
customer identification program requirements.
[Signature page follows.]
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IN WITNESS WHEREOF, the parties hereto have caused this Plan to be duly executed as
of the day and year first above written.
REMARK MEDIA, INC.
By:
Name: Douglas Osrow
Title: Chief Financial Officer

COMPUTERSHARE INC.
By:
Name:
Title:

EXHIBIT A
FORM OF
CERTIFICATE OF DESIGNATION
OF
SERIES A JUNIOR PARTICIPATING PREFERRED STOCK
OF
REMARK MEDIA, INC.
Pursuant to Section 151 of the
General Corporation Law of the State of Delaware
The undersigned, Douglas Osrow, does hereby certify that:
1. He is the duly elected and acting Chief Financial Officer of Remark Media, Inc., a
Delaware corporation (the “Corporation”).
2. Pursuant to the authority conferred upon the Board of Directors of the Corporation
(the “Board”) by the Amended and Restated Certificate of Incorporation of the Corporation, the
Board adopted the following resolutions creating a series of preferred stock, par value $0.001 per
share (“Preferred Stock”), of the Corporation designated as Series A Junior Participating
Preferred Stock:
WHEREAS, the Amended and Restated Certificate of Incorporation of the Corporation
(the “Charter”), provides for 1,000,000 shares of preferred stock, none of which are presently
designated or authorized; and
WHEREAS, the Board is authorized to fix the voting rights and preferences or
restrictions, including without limitation, rights, preferences and restrictions as to redemption,
distributions and conversion, of any undesignated shares of preferred stock and the number of
shares constituting any series and the designation thereof, of any of them; and
NOW, THEREFORE, BE IT RESOLVED, that pursuant to the authority vested in the
Board by the Charter, the Board does hereby provide for the issuance of a series of Preferred
Stock of the Corporation and does hereby fix and herein state and express the designations,
powers, preferences and relative and other special rights, and the qualifications, limitations and
restrictions, of such series of Preferred Stock as follows:
Section 1.
Designation and Amount. The shares of such series shall be designated as
“Series A Junior Participating Preferred Stock.” The Series A Junior Participating Preferred
Stock shall have a par value of $0.001 per share, and the number of shares constituting such
series shall be 50,000. Such number of shares may be increased or decreased by resolution of
the Board; provided, however, that no decrease shall reduce the number of shares of Series A
Junior Participating Preferred Stock to a number less than the number of shares then outstanding
plus the number of shares reserved for issuance upon the exercise of outstanding options, rights
or warrants or upon the exercise of any options, rights or warrants issuable upon conversion of
any outstanding securities issued by the Corporation convertible into Series A Junior
Participating Preferred Stock.
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Section 2.
Proportional Adjustment. In the event that the Corporation shall at any
time after the issuance of any share or shares of Series A Junior Participating Preferred Stock (the
“Rights Declaration Date”) (a) declare any dividend on the common stock of the Corporation,
par value $0.001 per share (the “Common Stock”), payable in shares of Common Stock, (b)
subdivide the outstanding Common Stock or (c) combine the outstanding Common Stock into a
smaller number of shares, then in each such case the Corporation shall simultaneously effect a
proportional adjustment to the number of outstanding shares of Series A Junior Participating
Preferred Stock by an amount the numerator of which is the number of shares of Common Stock
outstanding immediately after such event and the denominator of which is the number of shares
of Common Stock that were outstanding immediately prior to such event.
Section 3.

Dividends and Distributions.

(a)
Subject to Section 2 and to the prior and superior rights of the holders of any
shares of any series of Preferred Stock ranking prior and superior to the shares of Series A Junior
Participating Preferred Stock with respect to dividends, the holders of shares of Series A Junior
Participating Preferred Stock shall be entitled to receive, when, as and if declared by the Board
out of funds legally available for the purpose, quarterly dividends payable in cash on the last day
of March, June, September and December in each year (each such date being referred to herein
as a “Quarterly Dividend Payment Date”), commencing on the first Quarterly Dividend
Payment Date after the first issuance of a share or fraction of a share of Series A Junior
Participating Preferred Stock, in an amount per share (rounded to the nearest cent) equal to the
greater of (i) $1.00 and (ii) subject to Section 2, 1,000 times the aggregate per share amount of
all cash dividends, and 1,000 times the aggregate per share amount (payable in kind) of all noncash dividends or other distributions other than a dividend payable in shares of Common Stock
or a subdivision of the outstanding shares of Common Stock (by reclassification or otherwise),
declared on the Common Stock since the immediately preceding Quarterly Dividend Payment
Date, or, with respect to the first Quarterly Dividend Payment Date, since the first issuance of
any share or fraction of a share of Series A Junior Participating Preferred Stock.
(b)
The Corporation shall declare a dividend or distribution on the Series A Junior
Participating Preferred Stock as provided in paragraph (a) above immediately after it declares a
dividend or distribution on the Common Stock (other than a dividend payable in shares of
Common Stock); provided, however, that, in the event that no dividend or distribution shall have
been declared on the Common Stock during the period between any Quarterly Dividend Payment
Date and the next subsequent Quarterly Dividend Payment Date, a dividend of $1.00 per share
on the Series A Junior Participating Preferred Stock shall nevertheless be payable on such
subsequent Quarterly Dividend Payment Date.
(c)
Dividends shall begin to accrue and be cumulative on outstanding shares of Series
A Junior Participating Preferred Stock from the Quarterly Dividend Payment Date next
preceding the date of issue of such shares of Series A Junior Participating Preferred Stock, unless
the date of issue of such shares is prior to the record date for the first Quarterly Dividend
Payment Date, in which case dividends on such shares shall begin to accrue from the date of
issue of such shares, or unless the date of issue is a Quarterly Dividend Payment Date or is a date
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after the record date for the determination of holders of shares of Series A Junior Participating
Preferred Stock entitled to receive a quarterly dividend and before such Quarterly Dividend
Payment Date, in either of which events such dividends shall begin to accrue and be cumulative
from such Quarterly Dividend Payment Date. Accrued but unpaid dividends shall not bear
interest. Dividends paid on the shares of Series A Junior Participating Preferred Stock in an
amount less than the total amount of such dividends at the time accrued and payable on such
shares shall be allocated pro rata on a share-by-share basis among all such shares at the time
outstanding. The Board may fix a record date for the determination of holders of shares of Series
A Junior Participating Preferred Stock entitled to receive payment of a dividend or distribution
declared thereon, which record date shall be no more than 60 days prior to the date fixed for the
payment thereof.
Section 4.
Voting Rights. The holders of shares of Series A Junior Participating
Preferred Stock shall have the following voting rights:
(a)
Subject to the provision for adjustment hereinafter set forth, each share of Series
A Junior Participating Preferred Stock shall entitle the holder thereof to 1,000 votes on all
matters submitted to a vote of the stockholders of the Corporation. In the event that the
Corporation shall at any time after the Rights Declaration Date (i) declare any dividend on
Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common
Stock or (iii) combine the outstanding Common Stock into a smaller number of shares, then in
each such case the number of votes per share to which holders of shares of Series A Junior
Participating Preferred Stock were entitled immediately prior to such event shall be adjusted by
multiplying such number by a fraction the numerator of which is the number of shares of
Common Stock outstanding immediately after such event and the denominator of which is the
number of shares of Common Stock that were outstanding immediately prior to such event.
(b)
Except as otherwise provided herein, in any other Certificate of Designation
creating a series of Preferred Stock or any similar stock, the Charter or the Amended and
Restated Bylaws of the Corporation (the “Bylaws”), or by law, the holders of shares of Series A
Junior Participating Preferred Stock and the holders of shares of Common Stock shall vote
together as one class on all matters submitted to a vote of stockholders of the Corporation.
(c)
Except as set forth herein or as required by law, the holders of Series A Junior
Participating Preferred Stock shall have no special voting rights and their consent shall not be
required (except to the extent that they are entitled to vote with holders of Common Stock as set
forth herein) for taking any corporate action.
(d)
(i)
If at any time dividends on any Series A Junior Participating Preferred
Stock shall be in arrears in an amount equal to six quarterly dividends thereon, then the
occurrence of such contingency shall mark the beginning of a period (herein called a “default
period”) that shall extend until such time as all accrued and unpaid dividends for all previous
quarterly dividend periods and for the current quarterly dividend period on all shares of Series A
Junior Participating Preferred Stock then outstanding shall have been declared and paid or set
apart for payment. During each default period, all holders of Preferred Stock (including holders
of Series A Junior Participating Preferred Stock) with dividends in arrears in an amount equal to
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six quarterly dividends thereon, voting as a class, irrespective of series, shall have the right to
elect two directors.
(ii)
During any default period, such voting right of the holders of Series A
Junior Participating Preferred Stock may be exercised initially at a special meeting called
pursuant to subparagraph (iii) of this Section 4(d) or at any annual meeting of stockholders, and
thereafter at annual meetings of stockholders; provided, however, that neither such voting right
nor the right of the holders of any other series of Preferred Stock, if any, to increase, in certain
cases, the authorized number of directors shall be exercised unless the holders of at least onethird in number of shares of Preferred Stock outstanding shall be present in person or by proxy.
The absence of a quorum of the holders of Common Stock shall not affect the exercise by the
holders of Preferred Stock of such voting right. At any meeting at which the holders of Preferred
Stock shall exercise such voting right initially during an existing default period, they shall have
the right, voting as a class, to elect directors to fill such vacancies, if any, in the Board as may
then exist up to two directors or, if such right is exercised at an annual meeting of stockholders,
to elect two directors. If the number that may be so elected at any special meeting does not
amount to the required number, the holders of Preferred Stock shall have the right to make such
increase in the number of directors as shall be necessary to permit the election by them of the
required number. After the holders of Preferred Stock shall have exercised their right to elect
directors in any default period and during the continuance of such period, the number of directors
shall not be increased or decreased except by vote of the holders of Preferred Stock as herein
provided or pursuant to the rights of any equity securities ranking senior to or pari passu with the
Series A Junior Participating Preferred Stock.
(iii)
Unless the holders of Preferred Stock shall, during an existing default
period, have previously exercised their right to elect directors, the Board may order, or any
stockholder or stockholders owning in the aggregate not less than 10% of the total number of
shares of Preferred Stock outstanding, irrespective of series, may request, the calling of a special
meeting of the holders of Preferred Stock, which meeting shall thereupon be called by the
Chairman of the Board, the Chief Executive Officer, the President, the Chief Financial Officer,
the Treasurer, the Secretary or any Assistant Secretary of the Corporation. Notice of such
meeting and of any annual meeting at which holders of Preferred Stock are entitled to vote
pursuant to this paragraph (d)(iii) shall be given to each holder of record of Preferred Stock by
mailing a copy of such notice to such holder at such holder’s last address as the same appears on
the books of the Corporation. Such meeting shall be called for a time not earlier than 20 days
and not later than 60 days after such order or request, or in default of the calling of such meeting
within 60 days after such order or request, such meeting may be called on similar notice by any
stockholder or stockholders owning in the aggregate not less than 10% of the total number of
shares of Preferred Stock outstanding. Notwithstanding the provisions of this paragraph (d)(iii),
no such special meeting shall be called during the period within 60 days immediately preceding
the date fixed for the next annual meeting of the stockholders.
(iv)
In any default period, the holders of Common Stock and other classes of
stock of the Corporation, if applicable, shall continue to be entitled to elect the whole number of
directors until the holders of Preferred Stock shall have exercised their right to elect two
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directors voting as a class, after the exercise of which right (A) the directors so elected by the
holders of Preferred Stock shall continue in office until their successors shall have been elected
by such holders or until the expiration of the default period, and (B) any vacancy in the Board
may (except as provided in subparagraph (ii) of this Section 4(d)) be filled by vote of a majority
of the remaining directors theretofore elected by the holders of the class of stock that elected the
director whose office shall have become vacant. References in this Section 4(d) to directors
elected by the holders of a particular class of stock shall include directors elected by such
directors to fill vacancies as provided in clause (B) of the foregoing sentence.
(v)
Immediately upon the expiration of a default period, (A) the right of the
holders of Preferred Stock as a class to elect directors shall cease, (B) the term of any directors
elected by the holders of Preferred Stock as a class shall terminate and (C) the number of
directors shall be such number as may be provided for in the Charter or the Bylaws irrespective
of any increase made pursuant to the provisions of subparagraph (ii) of this Section 4(d) (such
number being subject, however, to change thereafter in any manner provided by law or in the
Charter or Bylaws). Any vacancies in the Board effected by the provisions of clauses (B) and (C)
in the preceding sentence may be filled by a majority of the remaining directors.
Section 5.

Certain Restrictions.

(a)
The Corporation shall not declare any dividend on, make any distribution on, or
redeem or purchase or otherwise acquire for consideration any shares of Common Stock after the
first issuance of a share or fraction of a share of Series A Junior Participating Preferred Stock
unless concurrently therewith it shall declare a dividend on the Series A Junior Participating
Preferred Stock as required by Section 3 hereof.
(b)
Whenever quarterly dividends or other dividends or distributions payable on the
Series A Junior Participating Preferred Stock as provided in Section 3 hereof are in arrears,
thereafter and until all accrued and unpaid dividends and distributions, whether or not declared,
on shares of Series A Junior Participating Preferred Stock outstanding shall have been paid in
full, the Corporation shall not:
(i)
declare or pay dividends on, make any other distributions on, or redeem or
purchase or otherwise acquire for consideration any shares of stock ranking junior (either as to
dividends or upon liquidation, dissolution or winding up) to the Series A Junior Participating
Preferred Stock;
(ii)
declare or pay dividends, or make any other distributions, on any shares of
stock ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up)
with the Series A Junior Participating Preferred Stock, except dividends paid ratably on the
Series A Junior Participating Preferred Stock and all such parity stock on which dividends are
payable or in arrears in proportion to the total amounts to which the holders of all such shares are
then entitled;
(iii)
redeem or purchase or otherwise acquire for consideration shares of any
stock ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up)
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with the Series A Junior Participating Preferred Stock; provided, however, that the Corporation
may at any time redeem, purchase or otherwise acquire shares of any such parity stock in
exchange for shares of any stock of the Corporation ranking junior (either as to dividends or
upon dissolution, liquidation or winding up) to the Series A Junior Participating Preferred Stock;
or
(iv)
redeem or purchase or otherwise acquire for consideration any shares of
Series A Junior Participating Preferred Stock, or any shares of stock ranking on a parity with the
Series A Junior Participating Preferred Stock, except in accordance with a purchase offer made in
writing or by publication (as determined by the Board) to all holders of such shares upon such
terms as the Board, after consideration of the respective annual dividend rates and other relative
rights and preferences of the respective series or classes, shall determine in good faith will result
in fair and equitable treatment among the respective series or classes.
(c)
The Corporation shall not permit any subsidiary of the Corporation to purchase or
otherwise acquire for consideration any shares of stock of the Corporation unless the Corporation
could, pursuant to paragraph (a) of this Section 5, purchase or otherwise acquire such shares at
such time and in such manner.
Section 6.
Reacquired Shares. Any shares of Series A Junior Participating Preferred
Stock purchased or otherwise acquired by the Corporation in any manner whatsoever shall be
retired and cancelled promptly after the acquisition thereof. All such shares shall upon their
cancellation become authorized but unissued shares of Preferred Stock and may be reissued as
part of a new series of Preferred Stock to be created by resolution or resolutions of the Board,
subject to the conditions and restrictions on issuance set forth herein, in the Charter or in any
other Certificate of Designation creating a series of Preferred Stock or any similar stock or as
otherwise required by law.
Section 7.

Liquidation, Dissolution or Winding Up.

(a)
Upon any liquidation (voluntary or otherwise), dissolution or winding up of the
Corporation, no distribution shall be made to the holders of shares of stock ranking junior (either
as to dividends or upon liquidation, dissolution or winding up) to the Series A Junior
Participating Preferred Stock unless, prior thereto, the holders of shares of Series A Junior
Participating Preferred Stock shall have received an amount equal to $1,000 per share of Series A
Junior Participating Preferred Stock, plus an amount equal to accrued and unpaid dividends and
distributions thereon, whether or not declared, to the date of such payment (the “Series A
Liquidation Preference”). Following the payment of the full amount of the Series A Liquidation
Preference, no additional distributions shall be made to the holders of shares of Series A Junior
Participating Preferred Stock unless, prior thereto, the holders of shares of Common Stock shall
have received an amount per share (the “Common Adjustment”) equal to the quotient obtained
by dividing (i) the Series A Liquidation Preference by (ii) 1,000 (as appropriately adjusted to
reflect events as stock splits, stock dividends and recapitalizations with respect to the Common
Stock) (such number in clause (ii), the “Adjustment Number”). Following the payment of the
full amount of the Series A Liquidation Preference and the Common Adjustment in respect of all
outstanding shares of Series A Junior Participating Preferred Stock and Common Stock,
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respectively, holders of Series A Junior Participating Preferred Stock and holders of shares of
Common Stock shall receive their ratable and proportionate share of the remaining assets to be
distributed in the ratio of the Adjustment Number to one with respect to such Preferred Stock and
Common Stock, on a per share basis, respectively.
(b)
In the event, however, that there are not sufficient assets available to permit
payment in full of the Series A Liquidation Preference and the liquidation preferences of all other
series of Preferred Stock, if any, that rank on a parity with the Series A Junior Participating
Preferred Stock, then such remaining assets shall be distributed ratably to the holders of such
parity shares in proportion to their respective liquidation preferences. In the event, however, that
there are not sufficient assets available to permit payment in full of the Common Adjustment,
then such remaining assets shall be distributed ratably to the holders of Common Stock.
(c)
In the event that the Corporation shall at any time after the Rights Declaration
Date (i) declare any dividend on the Common Stock payable in shares of Common Stock, (ii)
subdivide the outstanding Common Stock or (iii) combine the outstanding Common Stock into a
smaller number of shares, then in each such case the Corporation shall simultaneously effect a
proportional adjustment to the Adjustment Number in effect immediately prior to such event by
an amount the numerator of which is the number of shares of Common Stock outstanding
immediately after such event and the denominator of which is the number of shares of Common
Stock that were outstanding immediately prior to such event.
Section 8.
Consolidation, Merger, etc. In the event that the Corporation shall enter
into any consolidation, merger, combination, conversion, share exchange or other transaction in
which the shares of Common Stock are exchanged for or changed into other stock, securities,
cash and/or any other property (payable in kind), then in any such case the shares of Series A
Junior Participating Preferred Stock shall at the same time be similarly exchanged or changed in
an amount per share (subject to Section 2) equal to 1,000 times the aggregate amount of stock,
securities, cash and/or any other property (payable in kind), as the case may be, into which or for
which each share of Common Stock is changed or exchanged.
Section 9.
No Redemption. The shares of Series A Junior Participating Preferred
Stock shall not be redeemable.
Section 10. Ranking. The Series A Junior Participating Preferred Stock shall rank
junior to all other series of the Preferred Stock as to the payment of dividends and the
distribution of assets, unless the terms of any such series shall provide otherwise.
Section 11.
Amendment. At any time when any shares of Series A Junior Participating
Preferred Stock are outstanding, neither the Charter nor this Certificate of Designation shall be
amended in any manner that would materially alter or change the powers, preferences or special
rights of the Series A Junior Participating Preferred Stock so as to affect them adversely without
the affirmative vote of the holders of at least two-thirds of the outstanding shares of Series A
Junior Participating Preferred Stock, voting separately as a class.

A-7

Section 12. Fractional Shares. Series A Junior Participating Preferred Stock may be
issued in fractions of a share that shall entitle the holder, in proportion to such holder’s fractional
shares, to exercise voting rights, receive dividends, participate in distributions and to have the
benefit of all other rights of holders of Series A Junior Participating Preferred Stock.
*

*

*

RESOLVED, FURTHER, that the Chairman, the president or any vice-president, and the
secretary or any assistant secretary, of the Corporation be and they hereby are authorized and
directed to prepare and file this Certificate of Designation in accordance with the foregoing
resolution and the provisions of Delaware law.
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IN WITNESS WHEREOF, the undersigned has executed this Certificate of Designation
this ___ day of June 2015.

Name:
Title:
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Douglas Osrow
Chief Financial Officer

[This page intentionally left blank.]

EXHIBIT B
FORM OF
RIGHTS CERTIFICATE

NOT EXERCISABLE AFTER JUNE 4, 2018 OR SUCH EARLIER DATE AS THE
RIGHTS ARE REDEEMED, EXCHANGED OR TERMINATED. THE RIGHTS ARE
SUBJECT TO REDEMPTION, AT THE OPTION OF THE COMPANY (AS DEFINED
BELOW), AT $0.001 PER RIGHT, AND EXCHANGE, IN EACH CASE PURSUANT
TO THE TERMS SET FORTH IN THE BENEFIT PLAN (AS DEFINED BELOW).
UNDER CERTAIN CIRCUMSTANCES, RIGHTS BENEFICIALLY OWNED BY AN
ACQUIRING PERSON OR AN AFFILIATE OR ASSOCIATE OF AN ACQUIRING
PERSON (AS SUCH TERMS ARE DEFINED IN THE BENEFIT PLAN) AND ANY
SUBSEQUENT HOLDER OF SUCH RIGHTS MAY BECOME NULL AND VOID.
[THE RIGHTS REPRESENTED BY THIS RIGHTS CERTIFICATE ARE OR WERE
BENEFICIALLY OWNED BY A PERSON WHO WAS OR BECAME AN
ACQUIRING PERSON OR AN AFFILIATE OR ASSOCIATE OF AN ACQUIRING
PERSON. ACCORDINGLY, THIS RIGHTS CERTIFICATE AND THE RIGHTS
REPRESENTED HEREBY MAY BECOME NULL AND VOID IN THE
CIRCUMSTANCES SPECIFIED IN SECTION 7(e) OF THE BENEFIT PLAN.]
RIGHTS CERTIFICATE
REMARK MEDIA, INC.
This certifies that ______________________________, or registered assigns, is the
registered owner of the number of Rights set forth above, each of which entitles the owner
thereof, subject to the terms, provisions and conditions of the Tax Benefit Preservation Plan,
dated as of June 4, 2015 (the “Benefit Plan”), between Remark Media, Inc., a Delaware
corporation (the “Company”), and Computershare Inc., a Delaware corporation (the “Rights
Agent,” which term shall include any successor Rights Agent pursuant to the Benefit Plan), to
purchase from the Company at any time after the Distribution Date (as such term is defined in
the Benefit Plan) and prior to the Expiration Date (as such term is defined in the Benefit Plan) at
the office of the Rights Agent designated for such purpose, or at the office of its successor as
Rights Agent, one one-thousandth of a fully paid and nonassessable share of Series A Junior
Participating Preferred Stock, par value $0.001 per share (the “Preferred Shares”), of the
Company, at an exercise price of $19.00 per one one-thousandth of a Preferred Share (the
“Exercise Price”), upon presentation and surrender of this Rights Certificate with the Form of
Election to Purchase and related Certificate duly executed. The number of Rights evidenced by
this Rights Certificate (and the number of one one-thousandths of a Preferred Share that may be
purchased upon exercise hereof) set forth above, and the Exercise Price per share set forth above,
are the number and Exercise Price as of June 4, 2015 based on the Preferred Shares as
constituted at such date. As provided in the Benefit Plan, the Exercise Price and the number and
kind of Preferred Shares or other securities that may be purchased upon the exercise of the
Rights evidenced by this Rights Certificate are subject to modification and adjustment upon the
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occurrence of certain events. The Company reserves the right to require prior to the occurrence
of a Triggering Event (as such term is defined in the Benefit Plan) that a number of Rights be
exercised so that only whole Preferred Shares will be issued. Capitalized terms used in this
Rights Certificate without definition shall have the meanings ascribed to them in the Benefit
Plan.
Upon the occurrence of a Section 11(a)(ii) Event, if the Rights evidenced by this Rights
Certificate are beneficially owned by an Acquiring Person, an Affiliate or Associate of an
Acquiring Person, a Post-Event Transferee, a Pre-Event Transferee, a Subsequent Transferee or
any nominee of any of the foregoing, such Rights shall become null and void and no holder
hereof shall have any right with respect to such Rights from and after the occurrence of such
Section 11(a)(ii) Event.
This Rights Certificate is subject to all of the terms, provisions and conditions of the
Benefit Plan, which terms, provisions and conditions are hereby incorporated herein by reference
and made a part hereof and to which Benefit Plan reference is hereby made for a full description
of the rights, limitations of rights, obligations, duties and immunities hereunder of the Rights
Agent, the Company and the holders of the Rights Certificates, which limitations of rights
include the temporary suspension of the exercisability of such Rights under the specific
circumstances set forth in the Benefit Plan. Copies of the Benefit Plan are on file at the principal
executive offices of the Company and an office of the Rights Agent designated for such purpose
and are available without cost upon written request.
Subject to the provisions of the Benefit Plan, the Rights evidenced by this Rights
Certificate may be redeemed by the Company, at its option, at a redemption price of $0.001 per
Right at any time prior to the earlier of (i) the Distribution Date or (ii) the Close of Business on
the Final Expiration Date. In addition, under certain circumstances after any Person becomes an
Acquiring Person, the Rights may be exchanged, in whole or in part, for Common Shares, or
cash or other securities of the Company having essentially the same value or economic rights as
such shares. Immediately upon the action of the Board authorizing any such exchange, and
without any further action or any notice, the Rights (other than Rights that are not subject to such
exchange) will terminate and the Rights will only enable holders to receive the Common Shares
(or cash or other securities or assets of the Company) issuable upon such exchange.
This Rights Certificate, with or without other Rights Certificates, upon surrender at the
office of the Rights Agent designated for such purpose, may be exchanged for another Rights
Certificate or Rights Certificates of like tenor and date evidencing Rights entitling the holder to
purchase a like number of one one-thousandths of a Preferred Share as the Rights evidenced by
the Rights Certificate or Rights Certificates surrendered shall have entitled such holder to
purchase. If this Rights Certificate is exercised in part, then the holder will be entitled to receive
upon surrender hereof another Rights Certificate or Rights Certificates for the number of whole
Rights not exercised.
No fractions of Preferred Shares (other than fractions that are integral multiples of one
one-thousandth of a Preferred Share, which may, at the election of the Company, be evidenced
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by depositary receipts) will be issued upon the exercise of any Right or Rights evidenced hereby.
In lieu thereof, a cash payment will be made as provided in the Benefit Plan. The Company, at
its election, may require that a number of Rights be exercised so that only whole Preferred
Shares would be issued.
No holder of this Rights Certificate, as such, shall be entitled to vote or receive dividends
or be deemed for any purpose the holder of the number of one one-thousandths of a Preferred
Share or any other securities of the Company that may at any time be issuable on the exercise or
exchange hereof, nor shall anything contained in herein or in the Benefit Plan be construed to
confer upon the holder hereof, as such, any of the rights of a stockholder of the Company or any
right to vote for the election of directors or upon any matter submitted to stockholders at any
meeting thereof, or to give or withhold consent to any corporate action, or to receive notice of
meetings or other actions affecting stockholders (except as specifically provided in the Benefit
Plan), or to receive dividends or subscription rights, or otherwise, until the Right or Rights
evidenced by this Rights Certificate shall have been exercised or exchange in accordance with
the Benefit Plan.
This Rights Certificate shall not be valid or obligatory for any purpose until it shall have
been countersigned by the Rights Agent.
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WITNESS the facsimile signature of the proper officers of the Company and its corporate
seal.
Dated as of _______________, 20[ ].
ATTEST:

By:
Name:
Title:

REMARK MEDIA, INC.

By:
Name:
Title:

Countersigned:
COMPUTERSHARE INC.
as Rights Agent
By:
Name:
Title:
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[Form of Reverse Side of Rights Certificate]
FORM OF ASSIGNMENT
(To be executed by the registered holder if such
holder desires to transfer the Rights Certificate.)
FOR VALUE RECEIVED _____________________ hereby sells, assigns and transfers
unto
(Please print name and address of transferee)

this Rights Certificate, together with all right, title and interest therein, and does hereby
irrevocably constitute and appoint __________________________ as attorney-in-fact to transfer
the within Rights Certificate on the books of Remark Media, Inc., with full power of substitution.
Dated: __________________________________
Signature: _______________________________

Signature Medallion Guaranteed:
Signatures must be guaranteed by an “Eligible Guarantor Institution” (with membership
in an approved signature guarantee medallion program at a level acceptable to the Rights Agent)
pursuant to Rule 17Ad-15 of the Securities Exchange Act of 1934, as amended. All guarantees
must be by a financial institution (such as a bank or broker) that is a participant in the Securities
Transfer Agents Medallion Program (STAMP), the NASDAQ Medallion Signature Program
(MSP) or the Stock Exchanges Medallion Program (SEMP) and must not be dated. Guarantees
by a notary public are not acceptable.
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CERTIFICATE
The undersigned hereby certifies, for the benefit of the Company and all holders of
Rights and Common Shares, by checking the appropriate boxes that:
(1)

the Right(s) evidenced by this Rights Certificate are not Beneficially Owned and
are
are not
being sold, assigned and transferred by or on behalf of a Person who is or was an
Acquiring Person, an Affiliate or Associate of an Acquiring Person, a Post-Event
Transferee, a Pre-Event Transferee, a Subsequent Transferee or any nominee of
any of the foregoing; and

(2)

after due inquiry and to the best knowledge of the undersigned, it
did
did not
acquire the Rights evidenced by this Rights Certificate from any Person who is,
was or subsequently became an Acquiring Person, an Affiliate or Associate of an
Acquiring Person, a Post-Event Transferee, a Pre-Event Transferee, a Subsequent
Transferee or any nominee of any of the foregoing.

Dated: __________________________________
Signature: _______________________________

Signature Medallion Guaranteed:
Signatures must be guaranteed by an “Eligible Guarantor Institution” (with membership
in an approved signature guarantee medallion program at a level acceptable to the Rights Agent)
pursuant to Rule 17Ad-15 of the Securities Exchange Act of 1934, as amended. All guarantees
must be by a financial institution (such as a bank or broker) that is a participant in the Securities
Transfer Agents Medallion Program (STAMP), the NASDAQ Medallion Signature Program
(MSP) or the Stock Exchanges Medallion Program (SEMP) and must not be dated. Guarantees
by a notary public are not acceptable.
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[Form of Reverse Side of Rights Certificate – continued]
FORM OF ELECTION TO PURCHASE
(To be executed if holder desires to
exercise Rights represented by the Rights Certificate.)
To: Remark Media, Inc.
The undersigned hereby irrevocably elects to exercise _________________________
Rights represented by this Rights Certificate to purchase the number of one one-thousandths of a
Preferred Share (or such other securities of the Company or of any other Person that may be
issuable upon the exercise of the Rights) issuable upon the exercise of such Rights and requests
that certificates for such shares be issued in the name of and delivered to:
Please insert social security
or other identifying number
(Please print name and address)
If such number of Rights shall not be all of the Rights evidenced by this Rights Certificate, a new
Rights Certificate for the balance remaining of such Rights shall be registered in the name of and
delivered to:
Please insert social security
or other identifying number
(Please print name and address)

Dated: __________________________________
Signature: _______________________________

Signature Medallion Guaranteed:
Signatures must be guaranteed by an “Eligible Guarantor Institution” (with membership
in an approved signature guarantee medallion program at a level acceptable to the Rights Agent)
pursuant to Rule 17Ad-15 of the Securities Exchange Act of 1934, as amended. All guarantees
must be by a financial institution (such as a bank or broker) that is a participant in the Securities
Transfer Agents Medallion Program (STAMP), the NASDAQ Medallion Signature Program
(MSP) or the Stock Exchanges Medallion Program (SEMP) and must not be dated. Guarantees
by a notary public are not acceptable.
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CERTIFICATE
The undersigned hereby certifies, for the benefit of the Company and all holders of
Rights and Common Shares, by checking the appropriate boxes that:
(1)

the Right(s) evidenced by this Rights Certificate are not Beneficially Owned and
are
are not
being sold, assigned and transferred by or on behalf of a Person who is or was an
Acquiring Person, an Affiliate or Associate of an Acquiring Person, a Post-Event
Transferee, a Pre-Event Transferee, a Subsequent Transferee or any nominee of
any of the foregoing; and

(2)

after due inquiry and to the best knowledge of the undersigned, it
did
did not
acquire the Rights evidenced by this Rights Certificate from any Person who is,
was or subsequently became an Acquiring Person, an Affiliate or Associate of an
Acquiring Person, a Post-Event Transferee, a Pre-Event Transferee, a Subsequent
Transferee or any nominee of any of the foregoing.

Dated: __________________________________
Signature: _______________________________

Signature Medallion Guaranteed:
Signatures must be guaranteed by an “Eligible Guarantor Institution” (with membership
in an approved signature guarantee medallion program at a level acceptable to the Rights Agent)
pursuant to Rule 17Ad-15 of the Securities Exchange Act of 1934, as amended. All guarantees
must be by a financial institution (such as a bank or broker) that is a participant in the Securities
Transfer Agents Medallion Program (STAMP), the NASDAQ Medallion Signature Program
(MSP) or the Stock Exchanges Medallion Program (SEMP) and must not be dated. Guarantees
by a notary public are not acceptable.
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[Form of Reverse Side of Rights Certificate – continued]
NOTICE
The signature in the foregoing Forms of Assignment and Election to Purchase, as the case
may be, must conform to the name as written upon the face of this Rights Certificate in every
particular, without alteration or enlargement or any change whatsoever.
IN THE EVENT THAT THE CERTIFICATIONS SET FORTH IN THE
FOREGOING FORMS OF ASSIGNMENT AND ELECTION TO PURCHASE, AS THE
CASE MAY BE, ARE NOT COMPLETED, THEN THE COMPANY AND THE RIGHTS
AGENT WILL DEEM THE BENEFICIAL OWNER OF THE RIGHTS EVIDENCED BY
THIS RIGHT CERTIFICATE TO BE AN ACQUIRING PERSON, AN AFFILIATE OR
ASSOCIATE OF AN ACQUIRING PERSON, A POST-EVENT TRANSFEREE, A PREEVENT TRANSFEREE, A SUBSEQUENT TRANSFEREE OR ANY NOMINEE OF ANY
OF THE FOREGOING, AS THE CASE MAY BE, AND SUCH ASSIGNMENT OR
ELECTION TO PURCHASE WILL NOT BE HONORED AND THE RIGHTS
EVIDENCED BY THIS RIGHTS CERTIFICATE WILL BE DEEMED TO BE NULL
AND VOID.
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EXHIBIT C
FORM OF
SUMMARY OF RIGHTS
SUMMARY OF
TAX BENEFIT PRESERVATION PLAN
OF
REMARK MEDIA, INC.
Effective on June 4, 2015, the Board of Directors (the “Board”) of Remark Media, Inc.
(the “Company”) authorized and declared a dividend distribution of one right (a “Right”) for
each outstanding share of common stock, par value $0.001 per share (the “Common Shares”),
of the Company to stockholders of record as of the close of business on June 15, 2015 (the
“Record Date”). Each Right entitles the registered holder to purchase from the Company one
one-thousandth of a share of Series A Junior Participating Preferred Stock, par value $0.001 per
share (the “Preferred Shares”), of the Company at an exercise price of $19.00 per one onethousandth of a Preferred Share, subject to adjustment (the “Exercise Price”). The complete
terms of the Rights are set forth in a Tax Benefit Preservation Plan (the “Benefit Plan”), dated as
of June 4, 2015, between the Company and Computershare Inc., as rights agent.
By adopting the Benefit Plan, the Board is seeking to protect the Company’s ability to use
its net operating losses, any loss or deducting attributable to a “net unrealized built-in loss” and
other tax attributes (collectively, “Tax Benefits”). The Company views its Tax Benefits as
highly valuable assets of the Company that are likely to inure to the benefit of the Company and
its stockholders. However, if the Company experiences an “ownership change,” as defined in
Section 382 of the Internal Revenue Code (the “Code”), its ability to use the Tax Benefits could
be substantially limited, and the timing of the usage of the Tax Benefits could be substantially
delayed, which could significantly impair the value of the Tax Benefits. Generally, an
“ownership change” occurs if the percentage of the Company’s stock owned by one or more
“five percent shareholders” increases by more than 50 percentage points over the lowest
percentage of stock owned by such stockholders at any time during the prior three-year period or,
if sooner, since the last “ownership change” experienced by the Company. The Benefit Plan is
intended to act as a deterrent to any person acquiring 4.99% or more of the outstanding Common
Shares without the approval of the Board. This would protect the Tax Benefits because changes
in ownership by a person owning less than 4.99% of the Common Shares are not included in the
calculation of “ownership change” for purposes of Section 382 of the Code. The Board believes
that it is in the best interest of the Company and its stockholders that the Company provide for
the protection of the Tax Benefits by adopting the Benefit Plan.
For those interested in the specific terms of the Benefit Plan, the following is a summary
description. Please note, however, that this description is only a summary and is not complete,
and should be read together with the entire Benefit Plan, which will be filed by the Company
with the Securities and Exchange Commission as an exhibit to a Registration Statement on Form
8-A and a Current Report on Form 8-K. A copy of the Benefit Plan is available free of charge
from the Company.
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Distribution and Transfer of
Rights; Rights Certificates:

The Board has declared a dividend of one Right for each
outstanding Common Share. Prior to the Distribution Date
referred to below:
the Rights will be evidenced by and trade with the
certificates for the Common Shares (or, with respect to
any uncertificated Common Shares registered in book
entry form, by notation in book entry), and no separate
rights certificates will be distributed;
new Common Shares certificates issued after the
Record Date will contain a legend incorporating the
Benefit Plan by reference (for uncertificated Common
Shares registered in book entry form, this legend will
be contained in a notation in book entry); and
the surrender for transfer of any certificates for
Common Shares (or the surrender for transfer of any
uncertificated Common Shares registered in book
entry form) will also constitute the transfer of the
Rights associated with such Common Shares.
Rights will accompany any new Common Shares that are
issued after the Record Date.

Distribution Date:

Subject to certain exceptions specified in the Benefit Plan,
the Rights will separate from the Common Shares and
become exercisable following (i) the 10th business day (or
such later date as may be determined by the Board) after
the public announcement that an Acquiring Person has
acquired beneficial ownership of 4.99% or more of the
Common Shares or (ii) the 10th business day (or such later
date as may be determined by the Board) after a person or
group announces a tender or exchange offer that would
result in ownership by a person or group of 4.99% or more
of the Common Shares.
The date on which the Rights separate from the Common
Shares and become exercisable is referred to as the
“Distribution Date.”
After the Distribution Date, the Company will send Rights
certificates to the Company’s stockholders as of the close
of business on the Distribution Date and the Rights will
become transferable apart from the Common Shares.
Thereafter, such Rights certificates alone will represent the
Rights.
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Preferred Shares Purchasable
Upon Exercise of Rights:

After the Distribution Date, each Right will entitle the
holder to purchase, for the Exercise Price of $19.00, one
one-thousandth of a Preferred Share having economic and
other terms similar to that of one Common Share. This
portion of a Preferred Share is intended to give the
stockholder approximately the same dividend, voting and
liquidation rights as would one Common Share, and should
approximate the value of one Common Share.
More specifically, each one one-thousandth of a Preferred
Share, if issued, will:
not be redeemable;
entitle holders to quarterly dividend payments of
$0.001 per share, or an amount equal to the dividend
paid on one Common Share, whichever is greater;
entitle holders upon liquidation either to receive $1.00
per share or an amount equal to the payment made on
one Common Share, whichever is greater;
have the same voting power as one Common Share;
and
entitle holders to a per share payment equal to the
payment made on one Common Share if the Common
Shares are exchanged via merger, consolidation or a
similar transaction.

Flip-In Trigger:

If a person or group of affiliated or associated persons (an
“Acquiring Person”) obtains beneficial ownership of
4.99% or more of the Common Shares, except pursuant to
an offer for all outstanding Common Shares that the
independent members of the Board determine to be fair and
not inadequate and to otherwise be in the best interests of
the Company and its stockholders after receiving advice
from one or more investment banking firms, then each
Right will entitle the holder thereof to purchase, for the
Exercise Price, a number of Common Shares (or, in certain
circumstances, cash, property or other securities of the
Company) having a then-current market value of twice the
Exercise Price. However, the Rights are not exercisable
following the occurrence of the foregoing event until such
time as the Rights are no longer redeemable by the
Company, as further described below.
Following the occurrence of an event set forth in preceding
paragraph, all Rights that are or, under certain
circumstances specified in the Benefit Plan, were
beneficially owned by an Acquiring Person or certain of its
transferees will be null and void.
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Any person who, together with its affiliates and associates,
beneficially owns 4.99% or more of the outstanding
Common Shares as of the time of the first public
announcement of the Benefit Plan (an “Exempt Person”)
shall not be deemed an Acquiring Person, but only for so
long as such person, together with its affiliates and
associates, does not become the beneficial owner of any
additional Common Shares while such person is an Exempt
Person. A person will cease to be an Exempt Person if such
person, together with such person’s affiliates and
associates, becomes the beneficial owner of less than
4.99% of the outstanding Common Shares.
Flip-Over Trigger:

If, after an Acquiring Person obtains 4.99% or more of the
Common Shares, (i) the Company merges into another
entity, (ii) an acquiring entity merges into the Company or
(iii) the Company sells or transfers more than 50% of its
assets, cash flow or earning power, then each Right (except
for Rights that have previously been voided as set forth
above) will entitle the holder thereof to purchase, for the
Exercise Price, a number of shares of common stock of the
person engaging in the transaction having a then-current
market value of twice the Exercise Price.

Redemption of the Rights:

The Rights will be redeemable at the Company’s option for
$0.001 per Right (payable in cash, Common Shares or
other consideration deemed appropriate by the Board) at
any time on or prior to the 10th business day (or such later
date as may be determined by the Board) after the public
announcement that an Acquiring Person has acquired
beneficial ownership of 4.99% or more of the Common
Shares. Immediately upon the action of the Board ordering
redemption, the Rights will terminate and the only right of
the holders of the Rights will be to receive the $0.001
redemption price. The redemption price will be adjusted if
the Company undertakes a stock dividend or a stock split.

Exchange Provision:

At any time after the date on which an Acquiring Person
beneficially owns 4.99% or more of the Common Shares
and prior to the acquisition by the Acquiring Person of 50%
of the Common Shares, the Board may exchange the
Rights (except for Rights that have previously been voided
as set forth above), in whole or in part, for Common Shares
at an exchange ratio of one Common Share per Right
(subject to adjustment). In certain circumstances, the
Company may elect to exchange the Rights for cash or
other securities of the Company having a value
approximately equal to one Common Share.
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Expiration of the Rights:

The Rights expire on the earliest of (i) 5:00 p.m., New York
time, on the date that the votes of the stockholders of the
Company, with respect to the Company’s 2015 Annual
Meeting of Stockholders, are certified, unless the
continuation of the Rights Plan is approved by the
affirmative vote of the majority of the votes cast at the
meeting (or any adjournment or postponement thereof)
duly held in accordance with the Company’s Amended and
Restated Bylaws, as amended, and applicable law; (ii) 5:00
p.m., New York time, on June 4, 2018; (iii) the time at
which the Rights are redeemed or exchanged under the
Benefit Plan; (iv) the repeal of Section 382 or any
successor statute and the Board’s determination that the
Benefit Plan is no longer necessary for preservation of the
Tax Benefits; or (v) the beginning of a taxable year of the
Company to which the Board determines that no Tax
Benefits may be carried forward.

Amendment of Terms of Benefit The terms of the Rights and the Benefit Plan may be
Plan and Rights:
amended in any respect without the consent of the holders
of the Rights on or prior to the Distribution Date.
Thereafter, the terms of the Rights and the Benefit Plan
may be amended without the consent of the holders of
Rights in order to (i) cure any ambiguities, (ii) shorten or
lengthen any time period pursuant to the Benefit Plan or
(iii) make changes that do not adversely affect the interests
of holders of the Rights.
Voting Rights; Other
Stockholder Rights:

The Rights will not have any voting rights. Until a Right is
exercised, the holder thereof, as such, will have no separate
rights as stockholder of the Company.

Anti-Dilution Provisions:

The Board may adjust the Exercise Price, the number of
Preferred Shares issuable and the number of outstanding
Rights to prevent dilution that may occur from a stock
dividend, a stock split or a reclassification of the Preferred
Shares or Common Shares.
With certain exceptions, no adjustments to the Exercise
Price will be made until the cumulative adjustments
amount to at least 1% of the Exercise Price. No fractional
Preferred Shares will be issued and, in lieu thereof, an
adjustment in cash will be made based on the current
market price of the Preferred Shares.

Taxes:

The distribution of Rights should not be taxable for federal
income tax purposes. However, following an event that
renders the Rights exercisable or upon redemption of the
Rights, stockholders may recognize taxable income.
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